2 2 2 22 - 


— — 


R E P 0 R I 8 


CASES 


Taken and adjudged in the 


Court of Chancery, 


In the Reign of 
King C harles . Charles II. and James II. 


BEING 


Special CASES, and moſt. of ALS with the Af- 
liſtance of the Judges, and all of them fetetring to the Regilter 
Rooks: Wherein are ſetled ſeveral Points of Equity, Law and 
Practice. 


— 


To which are added. Laadd ARGUME NTS relatin ng 
to the Antiquity of the ſaid Court, irs Dignity, Power and Juri 
dition. As alſo the Great CAS E. berween' the —— of 


Albemarle and the Earl of Bathe. 
* ö 


In Two Volumes. 


The Second Edition with large Additions, 
- Carefully corrected, from the many Errors in the 


—_ 


former — VE 4 . 
VOL. I. 


— , —_ 


In the SAYOTr: 


Printed by J. Nutr, Aſſignee of Edward Seyer Eſq; for 
I. Wairhoe in the 'Middle-Temple Cloiſters, and at his Shop 
in Stafford. 1715. 


, 


Licenced, 


1 May 4th. 1693. 


THE 


PREFACE. 


4 E Fivourtble- Edp6rfivent 
| T which” the 'Firſt' Edition of theſe 
| Reports met with, hath encoura- 
ged? me to publiſh this Second: The ac- 
ceptance whereof I ſhall hot much doubt, 
ſeeing it Has been carefully reviſed? and 
lead frog the many” Errors of the for- 
mer Impreſſion. © The Caſes here repotted 
were heard and decreed, with great Deli- 
betation and Solemnity, by Perſons very 
Eminent and Famòus in their Profeſſions, 
and upoti that account they bear with 
tbem their own Letters of Recomm̃enda - 
rion. For 1 cannot imagine, that the 
Chancery Cauſes, which, f of. any conſi- 
derable Weight, as uſually they ate, be- 
ing genetally mix d with Law, ſhould re- 


ceive à cloſet and more -fatisfactory De- 
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termination, when they are pronounced 
from a Clergyman, or a bare Stateſman, 
_ from one of that Honourable Profeſ- 

n. 

To render them the more Compleat, I 
have abridged the great Caſe of the Duke 
of Norfolk, which hath Solidly ſettled the 
perplexed Points of Perpetuities: It is 
rrue, The Lord Chancellor Finch differed 
in Opinion at that Time from the Learned 
Judges, and he was in Pain to do it; yet 
certainly there is no Common Lawyer, 

let him. Eſpouſe his Notions never ſo 
carly ) but muſt both admit and acqui- 
eſce in the Equity of that Cale. 

I have alſo added an Abſtract of the Fa- 
mous Caſe of Com Mountague, contra Com 
de Bath, with the Judges and Lord Keep- 
er's concurrent Opinions therein, and their 
Reaſons briefly recited. 

In many other excellent and uſeſul Ca- 
ſes herein Reported, tho? they have been 
argued and decreed in a Court of Equity, 
yet a Common Lawyer may find many 
Points agreed and ſettled to good Satisfa- 
ion, reſpecting thoſe two great Cargoes 
of Law-buſineſs, WILLS and S E Tr, 


But to anſwer an Objection which cau⸗ 
ſeth ſome quarrel with us: How comes it 


to paſs, that after ſuch frequent and ſo- 
| lemn 


| The Preface. 
lerfin arguing of Cauſes, in all their Ni- 
ceties and Cixcumſtantials, tliat Decrees 
are ſo often Revers d by ſucceeding Chan- 
cellots? I muſt Reply to this, as that 
Learned Chancellor did in the above men- 
tioned Caſe of the Duke of Norfolk. 1 
mutt be ſaved by my own Faith, and mnit not 
Decree againſt my own Conſcience and Reaſon. 
It is true, Equity and right Reaſon in 
it ſelf is an univerſal Thing; it is the ſame 
all the World over. It is not Climates 
nor Caſes, Perſons nor Things that can 
alter the proper and intrinſick Notions 
of Truth, Right and Juſtice. . 
But then we muſt conſider that the 
Matters about which Equity is conver- 
ſant, come clothed with Variety of 
Circumſtances, are repreſented in dif- 
ferent Shapes, and attended with many 
collateral Points which deferve Conſi- 
deration; and that Men's Judgments, 
eſpecially in Politicks or Morals, can ſel- 
dom be ſaid to amount to Mathematical 
Deciſions : No one can imagine himſelf to 
have ſuch refined Powers of Soul as to 
decree ZEquitatem ad pondus. We muſt al- 
fo allow there are (ome little (I know not 
what) Inclinations (no ways guided 
any Intereſt or Prejudice) which will 
turn the Scale; there is ſomething of a 
Man's Temper which will inſenſibly min- 
— A2 , gle 


Ihe Preface. 


3 
gle and ſlide into his beſt formed Noti- 
ons and Deſigns. 

Beſides by a further Penetration into the 
Series of Tranſactions, the Intentions of 
the Parties and the like, perhaps ſome- 
thing may arile which was not thought 
of, or not thoroughly conſidered. Bur the 
true and main Cauſe of the Variety of 
our Opinions is, the natural Imperfecti- 
ons of our Faculties: Uncertainty even 
in our own Judgments, is incident to our 
Nature. And I cannot expreſs my Noti- 
on better, than in the bold Words of that 
Ingenious Canoniſt Gomez, i» Regula de 
riennali poſſeſſore, cap. 5. Non eit incon- 
veniens judicium eſſe uno tempore juſtum &. 
poitea ejus contrarium juſtius. Et hoc malum 
imponi videtur mortalibus in pænam, ut eorum 
Opiniones ſecundum varietatem temporum ſene- 
ſcant & inter moriantur, alieq; diverſe renaſ- 
cantur &. deinde pubeſcant. Talis enim eff 
humani juris diſciplina, ut nulla in ea Opinio 
eodem ſtatu diu ſtare poſſit. Dies dies eruct at 
verlum, &. nox nocti indicat ſcientiam. _ 
Such Reflections as theſe will convince 
us with v/hat great Reaſon a Judge in E- 
quity is to {earch into deliberate Reſolu- 
tions, in Calcs of the like Nature, before 
him, and thereby wiſely ſecure himſelf 
from making Orders and Decrees totally 
Arbitrary. t g! 
83 Re- 
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Reports therefore in Chancery ſhould 
not be ſlighted or undervalued, eſpecial- 
ly ſuch as are of the Nacure of theſe now 
preſented to you, where the Caſes of 
Weight (and moſt of theſe are ſo) are 
all reſolved and decreed with the Aſſiſtance 
of our Common-Law Judges. 

And this that I laſt mentioned is 
certainly a Thing of good 'Conlidera- 
tion, and will help to wipe off an Aſper- 
ſion caſt upon the Laws of England, by 
ſome foreign Civilians, who ſeem to jeer 
us for having a Court of Equity diſtin& 
from the Common Law. It is true, in ſome 
ſenſe it may be underſtood ſo: For it 
moderates the Rigour of (ſeveral Penal- 
ties, it relaxes the ſtrict Ties of untea- 
ſonable Conditions; it avoids ſurreptiti- 
ous and ſometimes inofficious Deviſes; it 
aids againſt unavoidable Loſſes, clandeſtine 
Frauds, and the like; yet not fo, but 
that it ſtill maintains a due Reſpect to 
the Rules of our ſtated Laws. For our 
Chancellors very well know that (whick 
is the great Security of Engliſhmen) our 
Common and Municipal Laws are not to 
be invaded in any Eſſential Part, and that 
no Equity in the World ought to impeach 
our Fundamental Maxims. 

Lou will here likewiſe be informed of 
ſeveral material Things in reference to 
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Proceſs, Orders of this Court, and the 


Juriſdiction of other Courts, &c. which 
will be of great Uſe for the due Manage- 
ment of a Cauſe therein depending with 
Regulacity „Speed and Succels, * © 


I ſhall make one Remark more, and 
that is, theſe Reports do not only 
inform you that ſuch Things have been 
decreed, but the Caſes are here ſtated 
with all their conſiderable Circumſtances, 
and with Debates on both ſides (which 
are briefly ſet down ) whether and how 
far the Parties. deſerve Relief, by which 
an ingenioys Reader will receive grea 
Satisfaction, and by degrees form, an 
model his Judgment in adviſing about 
parallel Cales. 1H fn dee 


Here are alſo added very learned Argu- 
ments concerning the Dignity, Power and 
ſuriſdiction of Chancery, that which hath 
been vexata Queſtio, not ſo much be- 
tween Party aud Party as between Court 
and Court. and thoſe the ſtanding Courts 
of. greateſt Authority, in which the Sta- 
tut of Prænunirè and that of 4 H. 4. 
ace clearly explained, and the Judges Cer- 
tificate of rheir Opinions to King James J. 
Ig which are alſo ſubjoined further weigh 
ry Conſidetations and Arguments * 
b x "e..q HACER 
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Statute of 4 H. 4. wrote by a very learn- 
ed and Able Lawyer, never before Print- 
ed. 


— 7 . nw * 


Advertiſement. 


W Hereas in many of theſe Caſes 
where there are ſeveral Plaintiffs 


and Defendants, they are all along pur- 

poſely avoided to prevent the ſwelling of 

the Book, the Reader is deſired in thoſe 

= to put in 4 Plaintiffs & 4 Defen- 
ants. 


Juſt publiſhed. 

Urſus Cancellarie: Or, The Courſe of 
proceedings in the High Court of 
Chancery. Wherein the Authority, Juriſdi- 
1- & Qion and modern Practice of that Court, 
are methodically and diſtinctly treated of, 
from the Bill filed, and proceſs thereupon 
to the final Sentence and Decree. As alſo 
rc of reverſing Decrees, by Bills of Review, 
sand Appeals to the Houſe of Lords; And 
the method of proceeding in tlic Petty-Bag- 
Office, &c. With variety of uſeful Precedents 
throughout, and a compleat Table to the 
whole. Publiſhed by William Bohun of the 
Midale-Temple, Eſq; 8%vo. 1715. Price 6 s. 
Printed for 7. Walthoe. | 
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Pirie contra Campos, I r Car I. fo. 1088, 


fendant came to a Treaty for a 9 
Marriage between Sir Fo. Far- 


mer the Plaintiff, (Sir Richard 


Fate s Son) and Dame Cecily, Daughter 


of the ſaid Defendant Sir Henn Compton, 
with whom he was to have 4000 J. 
And it was agreed that 800 J. per Annum 
ſhould be ſetled on her for a Joynture, 
and chat che Plaintiff ſhould deduct 200 J. 
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KEurmer contra Compton, 1 Car. 1. fo. 1088. 


ö HAT the Plaintiff and De FA 
L fendant came to a Treaty for a GS-2 
Marriage between Sir Fo. Far- 
; mer the Plaintiff, (Sir Richard 
Fam s Son) and Dame Cecily, Daughter 
of the ſaid Defendant Sir Henm Compton, 
& with whom he was to have 4000 J. 
And it was agreed that 800 J. per Annum 
ſhould be ſerled on her for a Joynture, 
and that the Plaintiff ſhould deduct 200 J. 
B o 
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per Annum thereout during his Life ; that 
direction was given to draw Writings ac- 
cordingly ; but before the Aſſurances 
were perfected, the ſaid Sir Fohx, the 
Son, married her without the Knowledge 
of the ſaid Fathers; and the Plaintiff and 
Defendant being ignorant thereof made 
the Aſſurances, and the Defendant Sir 
Henry Compton agreed they ſhould marry ; 
but in the ſaid Aſſurances the deduction Þ 
of 200 J. per Annum, as is aforeſaid, was 
omitted in the drawing of the ſaid Deeds. 
And after the Marriage was confeſſed by 
the ſaid Sir John to one Benskin, who 
acquainted Sir Henry therewith, and 
1150 J. of the 4000 l. was paid to the 
Plaintiff, which Portion of 4000 J. was 
originally to be raiſed out of the ſaid 
Lands according to a Conveyance there- 
of made by the Counteſs of Dorſet, the 
ſaid Dame Cec is Grandmother, unto 
the ſaid Benskin and others, to the intent 
that they ſhould, out of the Profits there- 
of pay to the ſame Dame Cecily her ſaid 
Portion of 4000 J. at her Age of 21 Years, 
Marriage or When, with the conſent of her Father, 
withConſent. ſhe ſhould be married, which ſhould firſt 
happen; and if ſhe ſhould die before 
ſuch Age or Marriage, then 1000 J. of the 
ſaid Portion ſhould be paid to her Siſter 
Anne, who had the like Portion given 
unto her by the ſaid Counteſs, and on 
Other 
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other 3000 l. to be diſtributed amongſt 
other the younger Children of the ſaid 
Sir Henry Compton. And for that the ſaid 
Sir Jobn Farmer died before any of the 
2850 J. (being the Remainder of the 
40001. Portion given by the (aid Coun- 
teſs to the ſaid Dame Cecily as aforeſaid) 
was paid, and the ſaid Dame Cecily being 
married as aforeſaid, and the Defendant 
Benskin being truſted by the ſaid Coun- 
teſs as is aforementioned, he doubts that 
if he ſhould proceed to pay the ſaid re- 
maining 28504. and incteaſe thereof ac- 
cording to the Agreement aforeſaid, whe- 
ther he might not again be called in que- 
ſtion for the ſame by the ſaid Lady Far- 
mer and the younger Children, if the ſaid 
Dame Cecily ſhould die before 21 Years 
of Age, and prays the Judgment and De- 
cree of the Court for his Indempnity. 
This Court as touching the Payment 
of the reſidue of the 4000 J. according 
to the Conveyance made by the Countels 
to Benstin and others in Ituſt as afore- 
ſaid, for raiſing of the (aid Portion, and 
T, I how the ſaid Benskin ſhall be diſcharged 
thereof, and of the Money already paid : 
This Courc ordered a Caſe ro be made 
bur of the Deed, and a Caſe being made 
and agreed unto, was by the Lord Keeper 
ent to the Judges at Serjeants Inn in 
leetſtreet, and all of the ſaid Judges * 
| B 2 0 


the Conſent of the ſaid Sir Henry Compton 


Conſent of a. 
Father to a 
Marriage 
when go-d, 


Truftee diſ- 
charged. 
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of Opinion, that the ſaid Marriage be- 
rween the ſaid Sir 7ohn Farmer and his 
Lady, having taken Effect in Manner be- 
fore declared, ought in Equity and Ju- 
{tice to be eſteemed a Marriage had with 


her Father, of which Opinion his Lord-| 
thip is alſo, in reſpe there was an expreſij 
Conſent of the ſaid Henry both before 
and after the ſaid Marriage conſummated, 
and no dilagreemenr or alteration of hi 
good liking in the mean Time. And this 
Court decreed the reſidue of the Money 
to the Plaintift, and the ſaid Benskin and 
his Heirs, ec. diſcharged of the ſaic 
40001. notwithſtanding that the ſaid Mar 
riage was had without the Aſſent of the 
ſaid Sir Henry Compton as aforeſaid, or an) 
other Pretence or Matter whatſoever. 


me. wn, BY 4 A IS kk, A 


y 

Plunket contra Brereton. \ 
Hat Sir Randal Brereton ſeiſed i ; 
Fee of the Mannor of Creſwel and c 


Blunhil, made a Leaſe of the Mannor o 
Creſael to Dr. Compton for divers Year 
to come, rendring 40 /. per Annum i 
Sir Randal h.s Heirs and Aſſignees, afte 
which Sir Randal in conſideration of 
Marriage between Richard Brereton hi 
Brother and Heir, and the Plaintiff Mar) 
Daughter of Sir Walter Heveningbam, an 


Ky - 


A MINS 


my 
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of 20001. Portion paid by Sir Walter, 

agreed that the ſaid M.ry\ſhould have in 

Augmentation of her Joynture the 40 /. 

per Annum reſerved on the Mannor of 

Creſwel, and rol. per Annum reſerved on 

EBlunhil, and thereupon Sir Rindil con- 

veyed the ſaid Mannors to the Feoſſecs 

Jand their Heirs, to the. Uſe of himſelf 

for Life, and after to the Uſe of the ſaid 

richard his Brother, and Heirs Males 

pf his Body, and after to the-Ule of the 

Defendant Sir Thomas Brereton; yet never- 

heleſs, that the ſaid Mary, Wife of the 

ſaid Richard, might have the ſaid Rents 

of 40 J. per Annum, and. 101. per Annum 

for her Life for ſupply of her Joyn- 

ure; which Conveyance being ſetled, 

ir Randa died, and Sir Richard his Bro- 

ther entred and made a Leaſe of Blunhil 

with a Covenant to free it from the ſaid 

10 l. per Annum, and died without Iſſue 

Male; and ſo the Inheritance in Tail of 

all the Lands came to the Defendant Sir 

Thomas, Brereton who refuſes to let the 

ſaid Plaintiff Mary have the ſaid Rents 

„of 40 l. and rol. per Annum, he claiming Rent payab- 

che lame as due to himſel. in augmenta- 
This Court having maturely conſidered ee b you 

of rhe {ajd Conveyance: and of ſome Caſes — 

in Law preſented by both Sides, declared for at Law, 

they were clear of Opinion, that the ſaid Y® relievec 

Rents of 40 l. and of 10 J. per Annum in $909: 


B 3 Equity 


Diſtreſs fot 


ent. 
ML. 207 


Will. 
Granr, 
Annuity, 


Leaſe. 
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Equity are due and ought to be paid to 
the Plaintiff Mary during her Life; how. 
beit the ſaid Plaintiff in point of Law 
cannot diſtrein for rhe ſame, unleſs the 
{aid Leaſes are out and determined, and 
Decreed* the fame to be paid according 
to the intent of the ſaid Conveyance 
made to her thercof as aforeſaid. 


Cornwallis Viſcount Savage & Cornwallis, 
4 Car. L. A. fo. 995... 


JF His Calc is to be relieved for ſeve- 
ral Annuities : The Caſe is (vix.) 

that one Henn) Breton, Gent. being poſ- 
ſeſſed of a Leaſe of 99 Years of the 
Lands in queſtion made in the Time of 
King Edward VI. by the then Biſhop of 
Salisbury, did aſſign the Reſidue of the 
ſaid Term unto George Breton his Son, and 
Anne, the Wife of the ſaid George, who 
by their Deed the 19 Eliz. aſſigned the 
ſaid Leaſe ro one Themas Cornwallis and 
Lady Tatherine his Wife, one of the 
Daughters of the then Earl of Southamp- 
ton; and afrerwards the ſaid [homas Corn- 


 wallis dying, and the Lady Katherine ſur- 


viving, ſhe by Deed 6 Jac. granted to the 
Plaintiff William Cornwallis, and to the 
Plaintiff his then Wife, twö ſeveral An- 
nuities of 15 J. per Annum to be iſſuing 
out of the Premiſes during the * 
| Q 
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of the ſaid 99 Vears then to come, if the 
ſaid Plaintiff Will. Cornwallis and Mary his 
then Wife, or any Iſſue of their Bodies 
ſhould ſo long live, to have and to hold 
the one Annuity of 15 /. per Ann. from Lach- 
day or Michaelmas,which firſt happens after 
the Death of the ſaid Lady Katharine; and 
that the Lady Katharine by her Will in 
May 1623, gave to the Plaintiff Dennis 
Breton and Mabel his Wife 104. per Ann. 
to be iſſuing out of the Premiſes durin 
the Years to come, if the (aid Breton 
and Mabel his Wife ſhould ſo long live; 
and alſo by the ſaid Will gave to the Plain- 
tiff William Breton Son of the ſaid Dennis 
20 Nobles per Annum, to be iſſuing out 
of the Premiſes during the Years to come, 
if he ſo long liv'd ; and that the ſaid 
Lady Katharine by Deed in 1 Car. granted 
an Annuiry of 10 J. per Annum to Elizabeth 
Breton out of the ſaid Premiles, during 
the ſaid Term to hold after the Death of 
the ſaid Lady Katharine; and the ſaid 
Lady intending to eſtabliſh the ſaid Leaſe 
upon one Thomas Cornwallis, her Husbands 
near Kinſman, by Deed 8 Decemb. 22 Fac. 
aſſigned the ſaid Leaſe for 20 Years to 
begin after her deceaſe, and cauſed the 
laid Thomas Cornwallis to covenant, that he 
ſhould after her deceaſe allow ro the 
Plaintifts all Annuities by her granted, or 

B 4 to 
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to be granted, and after the ſaid Lady 
died in 2 Car. and the faid Thomas Corn- 
wallis ſur vived, and by ſeveral Deeds con- 
famed the ſaid Annuities to the ſaid 
Plaintiffs ; but by his Deed 2 Car. aſſigned 
his Intereſt in the Premiſes to the Defen- 
dant Viſcount Savage in truſt for payment 
of his Debts and other Truſts, and died 
about January laſt. . 
The Defendant Viſcount Savage inſiſts, 
that the Grants of ſome of the faid An- 
nuities are void in Law, by Reaſon of the 
Habendum in (aid incertainties of the Habendum, and 
2 Grant tho that the Covenant of the ſaid Thomas 
Mas aero Cornwalls, Aſſignee of the ſaid Lady Aa- 
iy, yer good Fharine, extends only to Grants by her 
in Equity. made and to be made, and not to the 
Bequeſts by her Will, and that the ſaid 
Thomas Cornwallis had aſſigned his Intereſt 
in the ſaid Leaſe: to the Defendant Viſ- 
count Savage, before he did confirm the 
ſaid Annuities, fo as the ſame were void 
in Law. | 
Annuities Yet this Court notwithſtanding upon 
j--4 892 the whole Caſe, did declare that the ſaid 
"eſe of Law ſeveral Grants and Bequeſts of the ſaid 
yer good in ſeveral Annuities, are good in Equity to 
Equity, bind the ſaid Thomas Cornwalis the Al- 
ſignee of the ſaid Lady, and all claiming 
under him, and decreed that the Defen- 
dant Viſcount Savage ſhould pay the a 
/ þ Tins 
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y tiſſs their ſaid Annuities and Arrears, ac- 
n. ¶ cording to the ſaid Grants and Bequeſts 
n- ¶ co them made during the ſaid Leaſe. 


d Dada contra Vanlore, fo. 452. 720. 
n- L. B. 2 Car. 
at 


d This Caſe is where a Truſt for Children in 


an Eſtate was removed, in order to 


S, have the Eſtate ſold for payment of 
n- Debts. | ; 
* FS 2 
id HE Caſe is (via.) That Sir Richard 


|  Lyadal, by and under ſeveral Grants 
and Aſſignments made unto him, was, 
before- any Aſſurance made thereof by 
im to Sir Peter Yanlore, poſſeſſed of all 


id the Premiſes, for ſeveral Terms of Years 
ſt Nunexpired, the old Rent of all which 
if- Neomes to 20/. 65. 6 d. yearly; That the 
he Waid Sir Richard Lyddal, by Deed 1 Fan. 


Fac. in conſideration of a Marriage be- 

ween him and Dame Judith, and for a 
Jointure for the ſaid Judith, did Aſſign 
ſuch of the 12 as he had at the Time er 
of the ſaid Aſſignment, making unto rn 
ames. Ale, Sem Haft, and Milla H. tee. 
iday, upon this Truſt expreſſed in the ſaid 3 
Deed. (vis) That they, their Executors _ 
and Aſſigns, ſhould permit the ſaid Sir 
chard Lyddal during his Life, and the 
aid Dame Judith after his Death, ng 
cs "te 


n- 


fls 
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her Life, and the Heirs Males of their Bo- 
dies, after their ſeveral deceaſes, ro take 
all the Rents, Iſſues, and Prophets of the 
ſaid Premiſes, during the ſeveral Terms 
therein to come, if the ſaid Sir Richard 
Lyddal and Dame Judith, or any Iſſue 
Male of their Bodies ſhould fo long live; 
and if they ſhould be all dead, then that 
ſuch Daughters as the ſaid Sir Richard 
and Dame Judith ſhould kave between 
them, ſhould equally during all the ſaid 
Terms, take the Profits thereof ; and in ; 


2 


default of ſuch Daughters, then to the 
Executors of the ſaid Sir Richard, to take 


the Profits during the Terms, with 2 
Covenant therein contained on Sir Ri- 
chard's Part, to procure the Reverſion 
and Inheritance of parcel of the Premiſes, 
(viz.) of the Mill and Water of Sonning, 
both which were of the yearly Rent offi 
61. 65. 8 d. to be conveyed unto the 
ſaid Sir Richard and Dame Judith, and 
the Heirs of the ſaid Sir Richard of th 
Body of the ſaid Dame Judith, the R 
mainder to the Right Heirs of the ſaid Si 
Richard, of the Body of the ſaid Dame 
Judith, the Remainder to the right Heirs 
of the ſaid Sir Richard. 

And further, upon purchaſe of the Inhe 
ritance of any other of the Premiſes al 
ſigned as aforeſaid, to procure the lik. 
Conveyance to be made thereof; and tha 


the 
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- the ſaid Mills and Water were 20 June, 

e Fac. accordingly Conveyed, after which 

e the ſaid Sir Richard Conveyed as well all 

5 the faid Leaſes and Inheritance, as alſo 

4% one other Leaſe for Years, of Part of the 

je Premiſes which the ſaid Sir Richard did 

>. purchaſe after the (aid Aſſignment of the 

at ſaid Sir Peter Vanlore, for the Conſidera- 

tion in the Order of Reference mentioned. 

en This Caſe was referred to the Judges, 

id vho having adviſedly conſidered thereof, 

in to find, That the Truſt here is not fixed or Truſt fixed 
heerled upon any Perſon certain, after the n * Fer- 
kel leceaſe of the ſaid Sir Richard and Dame 1 _ 
_ al-4#h, but generally upon the Heirs ; 

Ri- Males of their Bodies, and after upon 


jon heir Daughters, they then at the ma- 


ſes ing of the ſaid Aſſignment having no 
ine; Iſſue at all, and as yet no Daughter; and 
off a Conveyance were of Land of Inhe- 


trance in ſuch Form, the Words Heirs Words of li- 
ales, would be Words of limitation, and mitation and 
ot Words of purchaſe ; and if they wn <5 
ould be Words of purchaſe, yet it would 

ein the Power of the Tenant for Life 

d deſtroy ſuch a Remainder ; and being in 

Caſefora Term of Years, if fuchTerm 


ad been limited to the ſaid Sir Richard Limitation of 
Term for 


the 
and 
th 
R 
4 Si 
Ame 
leirs 


nhc{Wd his Lady, and the Heirs Males of their ts to the 
s alſodies, by Way of Eſtate and Intereſt, and Heics Mates 


Or by Way of Truſt, ſuch limitation ro void, and 


e Heirs Males had been utterly void, and ball go tothe 
the Executor. 


lik 
cha 


the 


the ſaid Term for Mears ſhould have gone 
to the Executor, and not to the Heir Male, 


Leaſe but 32 Years to come, and in anc 
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and Sir Richard had then had Power to f 
diſpoſe of his Term at his pleaſure, ſo as 


it may be doubtful whether the ſaid Sir 


Richard and Dame Judith have not the 


like Power in Equity to diſpoſe of the 
truſt in this Cale; and the Judges do 
further obſerve, That there is no other 


Confiderati- Conſideration mentioned in the ſaid 
on in a Decd Deed to make this Aſſignment, but only 


to make proviſion for Dame Judith du- 
ring her Life, neither is there any Perſon 


Es. 
£ 
1 


in eſſe now, nor at any Time hereaftei 


during the lives of the ſaid Sir Richard 
and Dame * can be in eſſe, that can 
complain of any prejudice done them by 
granting or ſelling over of the ſaid Terms 
though the Executor of the ſurviving 
Trullee ſhould joyn with Sir Richard and 
Dame Judith in the Sale thereof, nor canlf 
any of their Children, though they werd 
all of full Age, make any aſſurance there 
of, for till the Death of the ſaid Sir Ri 
chard and Dame Judith, it cannot be 
known who ſhall be the Heir Male 0 
their Bodies, and that it appears. that the 
Leaſe of the ſaid Mills and Water being 
61. 6 5, 8 d. per Aunum, of the ſaid year 
ly old Rent of 201.65. 64. there is no! 
above 20 years to come; and in anorhc 


> 
. 1 | 
5 
- . 
Þ „ 


the 
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"| ther but 24 Years to come, and another 
e bur 45 Years to come; ſo as it is not un. 

likely but that the ſaid Sir Richard and 
ir the ſaid Dame Judith, or one of them 
he may ſurvive the ſaid 1 crms, which would 
he prevent all Queſtions touching the ſame; 
gol wherefore, if the Agteement between the 
cr Parties for the purchaſe of the Premiſes 


lidl ſhould not now take effect, we conceive 

that it would tend to the extream Da- 
mage and Prejudice, if not to the utter 
Jundoing of the ſaid Sir Richard and Dame Truſt in an 
Hadith, and of all their Children, for Eftate for 


then the ſaid Sir Richard and Dame 7a. i ſore 
lith ſhould not only want Means of pre- Time of e- 
ſent Relief and Maintenance for them- ſetlement re. 
Wclves, but Education for their Children. — and 
For all which Reaſons we are of Opini- id. 

on, That this Caſe falls not wk the 

general Caſe of Truſts; and further, That Tug, 

in this ſpecial Caſe, accompanied with 
theſe ſeveral Circumſtances, the ſaid Dame 
udith being willing thereto, to joyn with 
her Husband in a Fine, it is juſt and fir 
Ly ſaid Agreement ſhould be De- 
ree 


Judges Certificate 8 


Atkins contra Temple, x Car. 1. f. 1064. 


H E Bill is to reſtrain the Defend- 
ant trom plowing upon ancient Mea- 
3 


Flowing of as Plowing of Meadow by the Law is 
Meadow. e * Waſte, he conceiveth, that the Plow ing 


A, Meadow, as no lels prejudice, either i 
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dow and Paſture Grounds, being the 

Plaintiffs Inheritance; which Premiſes 
according to the Grant of them, were to 
be uſed only as Meadow and Paſture, and 
not otherwiſe, and which Ground was 
rich and fertile, little or nothing inferi- 


or to good Meadow Ground, for good- 


ed by Decrces of this Court, and decla 
red, that in thoſe Caſes ſo decreed, it dic 
not appear that the Paſture reſtrained 
from Plowing were either ſo ancient o 
{orich and fertile as in this Caſe; and hi 
Lordſhip did further declare, That where 


of ancient Paſture is of equal value with 


the Landlord or to the Commonwealth 
than to the Plowing of the Meadow, anc 
therefore fit to be reſtrained in Equity 
the Judges being of the ſame Opinion 

2 A2 
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hend Decreed the Defendant to forbear 
s (Flowing, as aforeſaid. 


ndl inaſton cont. Com. Derby, 2 Car. f. f. 1441. 


r. * HIS Court with the aſſiſtance of Depoſitions 
the Judges, Ordered Copies of De- - Records 
oſitions and other Records to be Re- bentick. 
prded and uſed, and to be Authen- 

ck. 


Powel cont. Moulton, 2 Car, 1. 


HAT Robert Moulton, Father of the 
| Plaintifls, Amy, Merriel, Margaret 
ſillicent and Mary, being poſſeſſed of 
e Mannor of Charchami orne, by vittue 
ſeveral Leaſes and having but one 
pn named William Moulton, the ſaid 
pbert Moulton and one Savage, who 
id an Eſtate therein, in Truſt by Deed 
June, 13 Fas. granted ſeveral Leaſes to 
iliam the Son, bur upon truſt and 
Wreement, that the ſaid Milliam ſhould 
ant the ſame to Friends in truſt to the 
les agreed; and though after (viz.) 
J.. 13 Jac. William aſſigned the ſaid Lea- 
to the Defendants. Croker and Palmer, Chattels 


T I | 
th commence immediately after his de- Leaſe Aſſign- 
an{W2lc, for the reſidue of the ſaid J erm in ff 


e laid Leaſes, to the Uſe of the Defen-/ 
ant and Iſſue Male on William, and for 
| de- 
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default of ſuch Iſſue, to the Uſe of his 
Iſſue Female, equally to be divided be- 
tween them; and for default of ſuch 
Iſſue, to the Uſe of the ſaid Merriel, Mil. 
licent, Margaret, Mary and Amy, by equal 
Parts to be divided, and to the Iſſue off 
their Bodies, and for default of ſuch Iſſue 
to the Uſe of the ſeveral Executors and 
Aſſigns, of the ſaid Merriel, Millicent 
Margaret, Mary and Amy, for their (cl 
veral Parts and Portions, with Covenant 
for quiet Enjoyment of the ſaid Leaſes 
according to the Meaning of the faic 

Deed 3 and a Covenant for farther aſſu 
rance within two Years, with proviſo an 
condition, that if William dyed withit 
20 Years after the Date thereof withou 
Iſſue, that it ſhould be lawful for hin 
to charge, or otherwiſe by Will to devil 
300 J. out of the Profits for Payment 
his Debts or otherwiſe, before his fiy 
Siſters ſhould take the benefit thereof 
That William being ſince dead without | 
ſue, he made the Defendant Amy his Wil 
Executrix, who claimeth the ſaid Leaſes 1 
Executrix, and infiſts the Agreement t 
be void in Law, and Williams Debts 

his Death to be 7500/7. and that witho 
the Leaſes ſhe hath not Aſſets. 

This Court on reading the Deeds a 
William's Will, was fully ſatisfied, that 
was the intent of Robert Monitor tl 
8 5 3 Plai 
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1 Plaintiffs Father, and of William, that 

© Wor want of Iſſue of Milliam the Leaſes 

cn hould go to the Uſe of the ſaid Mer- 

ricl, Millicent, Margaret, Mary and Amy, 

4 by equal Parts, and to their Iſſues, and 

ol tor default of ſuch Iſſue to the ſeveral 

a Executors and Adminiſtrators of the ſaid 

nol Merri.l, Millicent, Marg aret, Mary and 

Amy; and the ſaid Aſſignment by Wil- 

iam was in purſuance thereof; and Mil- 

am doth affirm the ſaid Aſſignment, Afignment 
having thereby bequeathed the Defen- f a Leale 


— dant Amy 300 J. which was reſerved by w 1 
Uu proviſo in the Aſſigument; and though Remaindero- 
anqthe Aſſignment be queſtionable in Law in ver (in Truſt) 


reſpect of the Commencement for quiet e void 
njoyment according to the intent and , > 


in good by in- 
hi the Covenant for farcher Aſſurance ; and tent in Equi- 
V"Shough the Defendant Amy inſiſts there ) and*the | 
t are Debrs owing by William whereto ſhe AE ese 
fiv Executrix 


is liable: This Court on the Plaintiffs ga 

Offer do decree the ſaid Aſſigument ſhall "ug ans 
ake Place, and the Plaintiffs ſhall enjoy Yer ſuch Ex- 
the ſaid Leaſes during their Continuarice 2 
ccording to the Meaning of the Aſſign- 4 Debrs 
ment; and that if there be Debts exceed- out of the 
ing the perſonal Eſtate and Monies which Profits if the 
is or ſhall come to the Defendants Hands, fl not Al- 
the Plaintiffs ſhall pay the ſame out of the, 25 
Profits of the Premiſes, and diſcharge the 
Defendant Amy of the ſame. 8 


68 Pool | 


„„ „ 
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Pool contra Pool, 1 Car. fo. 4. 


Heir bound 


Hat the Plaintiff being ordered to 
by his Fa- 


n cd . prom his Fathers Covenants, re- 
nant the  fuled, inſiſting that he is not chargeable IF 
Lands being With his Fathers Covenants as Heir, the 
conveyed to Lands being conveyed to him; nor as Ex- 
| bim. g. ecutor, having no Aſſets. | 
Þ; Pas 156 7;-144%. This Court ordered that the Plaintiff : 


) 


- * 


Z.,. zee ſhall ſeal the ſaid Covenant according to 
EE the ſaid Articles of his Father, and there- 
by Covenant to free the Premiſes from 
Leaſes and Incumbrances, or ſtand Com- 
mitted to the Fleet. ? 


Magr. & Socij Emanuel College in Cantab. 
contra Evans, 1 Car. 1. L. A. f. 980. 
e. : 
HAT the Earl of Huntington (eized 
in fee of the Mannor of North- 
ee S247 bog - bun Cabury with Advowſon appendant, and i 
. for payment of Debts by Way of Mort- 
gage, 25 Eliz. made a Leaſe for 500 Years 
of the {aid Mannor with Appurtenances, 
not mentioning the Adyowſon by cxpreſs 
Name, with a Clauſe of Redemption, and i 
for advancement of Learning and Religi- 
on, of his free diſpoſition in 28 Elix by 
Deed granted the ſaid Advowſon to Sir 
Francis Haſtings, and others, and their 
Heirs, to the Uſe of the faid Earl for | 
" Life, 
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iſe, Remainder to the Maſter, Fellows, 
e. of the ſaid College, and their Suc- 
eſſors, for ever; and ſhortly after in the 
Jame Year paid his. ſaid Debts, and for 
yaluable Conſiderations the ſaid Earl fold 
the ſaid Mannor to the ſaid Sir Francis 


entioned in the ſaid Deed of Sale, but 
as mentioned in the Fine ; which this 
durt obſerved, and conceived thereu 


pf the ſaid Earl had been broken; bur ic 
vas put into the Fine on purpole to con- 
ey the Advowlon to the ſaid Sir Francys 
aſtings, during the Life of the ſaid Earl 
only. 
And this Court conceived the ſaid 
\dvowſon being leaſed not by ſpecial 
ame, bur as appendant to the Mannor, 
nd that only by Way of Counter-Se- 
urity, and the Money thereby ſecured 
but 100 J. and at the Time of granting 
he ſaid Advowſon to the ſaid College, 
he ſaid Earl took no Notice of the ſaid 
eaſe of 500 Years, as a Thing of vali- 
lity, for that it had been abſurd in the 
aid Grant to reſerve to himſelf an Eſtate 
or Life after 500 Years, that the ſaid 
eaſe was aſſigned by the ſaid Earl to 
uthew Evans the Defendants Uncle, in 
ruſt for the faid Sir Francis Haſtings, for 


C2 ſecuring 
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Hlaſtings, yet the Advowſon was not Advowſon 

Appendant, 
not mentio- 
ned im be _ "I 
Conveyance 

dn, That it was purpolely omitted in oi the Man. 
he Deed, for otherwiſe the Covenant *r. 


0 


2 Jad. 
G. 


| h of 


+34 ” 7 | n 4 
. 36, 3; 4 The Defendant inſiſted. That Sir Franci 
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ſecuring his Purchaſe ; and this Court 
Leaſe Mort- conceived the ſaid Leaſe being but a ſe 
* =_ curity, and that Money paid, the ſaid 
paid, though Leaſe had been void, as well againſt thei 
rot at the ſaid College, 48 againſt any other 5 and 1 
ay, yer void though the Money not px at the Day 
gainſt a Pur. but afterwards, the ſaid Leaſe ought to 4 
chaſor, or a be void in Equity, as well as on a legal 


Ch: city. Payment, it had been void in Law againſiſ 


447. , ot: Haſtings aſter his Purchaſe of the ſaid 
Mannor and Advowſon , did preſent 
thereunto one Sibthorp, who was in{ficured 1 
and inducted, and enjoyed the ſame 20 
under the Title of the ſaid Sir Francis 
This Court therein declared the ſaid Si- 
thorp was preſented in the Life Time of the 
ſaid Earl, by the ſaid Sir Francis, accord: 
ing to the intention of his Purchaſe 
and he being then in poſſeſſion of the 
ſaid Mannor, whereunto the ſaid Advow- 
ſon was appendant as Ceſtui que Truſt, the 
ſame was no uſurpation; but the ſaid Sir 
Francis, after the Death of the Earl ſelling 
the ſaid Mannor with the appurtenances} 
to Mathew Evans, under whom the De- 
fendant claimeth, there was no mention 
made of the Conveyance or Fine of thc 
ſaid Advowſon ; and the Defendant allo 
inſiſting, that he Claims as Heir to a > 

con 


a 


as . C 


. 1 1 . 5 _F £4 


Conſiderarions. | 


the faid Sir Francis, nor the faid Matthew 

Evans were any clear Purchaſors of the 

Said Advow ſon, but the faid Leaſe was Leaſe kept on 
intended only 
defend the ſaid Mannor from Incumbtan- jacumbran- 
Wces, and not to carry away the faid Ad- ces. 
vowſon any longer than the ſaid Earl's 

Life, nor to prejudice the Earl's Grant 

to the ſaid College: And this Court ob- 

ſer ved, That the faid Matthew Evans him- 

ſelf, who was a Learned Man in the Laws, © 
Wand one of the Barons in the Exchequer, 
vould not upon his ſecond Purchaſe have 


to take awa 
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ond Purchaſor, both being for valuable 
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This Court conceives, That neither 


foot to de- 
to be kept on foot to fen om 


left the ſaid Advowſon out of the Deed 
and Fine, if he had thought he had pur- 
chaſed the ſaid Advowſon. So this Court 
is of Opinion, That neither the ſaid Sir fee, Mowers 2 [ 
Francis, nor the ſaid Baron Evans's Pur-7,, 4.5, 245 24 hues 
chaſes: ought to be admixted in Equity, 7 £5, Lare g 

the Benefit of the Gift to 
the ſaid College, but char che Plaintiffs / 
have good right in Equity to the (aid 
Advowſon, and that a Charity of this 
Nature ought 3 8 * don as AUG ered | 
Purchafor againſt ſuch a Leaſe. Decreed e renievers \ 
the Plaintiffs, ro enjoy accordingly. men, | 


1 


Etibert 
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Herbert cont. Lowns, 3 Car, 1. fo. 665. 


7 CUIT is touching ſome Conveyances 
'F made by Peter Bland deceaſed, where- 
lt by he conveyed to the Defendants Law. 
rence Lowns, James Mills, and Folliff Lomus, 
| ſeveral Lands to them and their Heirs, 
bt Will weed and alſo touching a Will made by the ſaid 
. Bland, x Car. againſt which the Plaintiff 
Pit prays relief. . 
| (] That in the Year 1615, the ſaid Bland 
Ri Fraud. made his Will, whereby he divided all 
aus his Eſtate amongſt his three Children and 
E. for. 404. A their Iſſues; and that in the Year 1617. The 
Defendant Lawrence Lowns being a Scri- 
1 vener, was intruſted with the manage - 
ment of Bland's Eſtate, and in the Year 
1621, the ſaid Bland ſetled his Eſtate on 
his Brother John Bland and the  Defen- i 
dant Lawrence Lowns and their Heirs, in 
Truſt to ſell and diſpoſe of the Money ac- 
cording to his Will, and in default of ſuch i 
appointment to be diſtributed amongſt 
his Children and Grand Children, as 
the ſaid Truſtees ſhould think fit, with 
a Proviſo to revoke. the ſame, , paying 
to the (aid Truſtees 2907.  apicce : ' And 
in 1622, the ſaid Bland made a ſecond i 
Will, and thereof made rhe Defendant if 
Lawrence Lowns, John Bland, and one 
Baldwin Executors , and put the 91 ; 


\ 
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Will in a Box under three Keys, and 
each Executor had a Key, which ſaid 
Will is not extant, but ſuppoſed to be for 
the good of his Children and Grand- 


Children, as the ſaid Bland had declared, 


SY aſterwards in the Year 1624 being very 


weak, was by the ſaid Lowns drawn to 
make two other Wills, and the ſaid Eſtate 
being re-aſſured to the ſaid Band, he 


vas procured to convey the ſame again to 
the aforeſaid Defendants, and their Hcirs, 
and other Writings were made decla- 


ring the Conſiderations of the ſaid Deeds; 
and afterwards 1 Car. the {aid Defendant 


Lowns,when the ſaid Bland grew weak, got 


him to make a new Will and other Deeds, 
and to levy a Fine, and do other Acts 
much to his and his Childrens prejudice. 
That the Defendant excepts to the Plain- 
tiffs Bill, becauſe twas Exhibited by the 
Children and Grand-Children, to queſtion 
the ſaid Will and Conveyances in the ſaid 
Bland's LifeTime.TheLord Keeper did now 
declare That although he could not upon 


this Bill Decree any particular Sums of Mo- 


ney, either to the Plaintiff or any other of 
the ſaid Blands Kindred, yet the Bill was 


23 


but the ſaid Will was concealed or burns Will Con- 
by the ſaid Lowns ; and the (aid Bland cealed. 


lufficient to ground a Decree to reform Fraud re- 
any Circumvention, Fraud and Practice formed. 


wrought upon the ſaid Bland in his weak. 


C 4 nels 


What is a 
dilpoſing 
Memory re- 
quiſite to a 
1 Will, and 

ly what nor, 
co. SLE 97. 4. Al 
4 e 
4 G46: 407. bed 


II 
$ 5! 


if 


' 


ae 33), 


| theadviceof his Friends, and good Coun: 
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neſs, and to remove any Deeds ſo frau- 
dulently obtained, and that the Eſtate of iſ 
the ſaid Bland might come to thoſe who i 
of right it doth belong to by Law. 
Several Debates of the Council on 
both Sides, whether the ſaid Bland were 
of ſound and diſpoſing Mind? This Court 
declared, That although it hath been 
often taken, that a Teſtator anſwering or- 
dinary and familiar Queſtions, was not a 
ſufficient Proof of a diſpoſing Memory; 
becaule to a diſpoſing Memory it is ne- 
ceſſary there be an underſtanding Judg- 
ment fit to ditect an Eſtate ; yer tlus Court 
would not pronounce that the ſaid Band 
was not of a diſpoſing Memory at the ma- 
King the ſaid Will and Conveyances, but 
this Court was fully ſatisfied, and did pro- 
nounce that the (aid Bland was a very weak 
Man, and apt to be circumvented ; and 
that therefore although the {aid Deeds and i 
Will were not void in Law, as not being 
made by a Man of non ſane Memory, yet ſo i 
much thereof as was drawn from him by 
practice and circumvention ought to be 
made void in Equity. _ 
This Court declared upon al} Circum- 
ſtances now appearing, That they would 
not make void the latter Will and Con- 
veyances, becauſe a Man ſomewhat im- 
perfect, yet diſpoſing his Eſtate, with 


ſel, 
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|, and amongſt his Friends and Kindred, 

s hard to avoid it, by ſaying he was 

ot of a diſpoſing Memory, whereof this 

ourt is and ſhall be very render. But this 

ourt and all the Maſters then aſſiſting 

ere clear of Opinion, That the bene- 

t redounding to the Defendant Lowys 

dy the ſaid Deeds drawn from Blaxd in 

is weakneſs by circumvention, being a 

aralytick Man, without Conſideration, A Scrivener 
ad the Intention of Bland was always * n 

> advance his Children and Grandchil- king bimſclt 
ren until this Fraud: This Court de- Truſtee hall 
ced that the ſaid Lowns and the other have no be- 

ruſtees, their Heirs and Aſſigns ſhall not Cb the 

ave any benefit from henceforth by the od a 
id Conveyances, but ſhall convey the bimiclf Exe+ 


o · {id Lands to the Six Clerks to be by them cutor, nor to 
ak Monveyed to whom of right they ſhall I 
ad elong. And the Defendant Lowns ſhall eaccutors. 
nd ot meddle in performing of the Will 

ng ichout his Co-executors. 

lo 


Tate contra Southby, 3 Car. 1. fo. 1159. 


A Bill of review brought to reverſe Tithes, + . 
a Decree for Tithes made by the . 
ord Eleſwere-in reſpect the Plaintiff hath \__* bs 8. 


verſed, 


n- Mad a Verdict at Law, and Sentence in 
n- Wc Eccleſiaſtical Court ſince the Decree : 
th his Court would not reverſe the De- 


ee notwithſtanding any Thing urged a- 
ainſt ir. Rick» 


1 
fl 
: 


1 
1 


1 g ö 

4 L 1 

: ' 
. 


Baron nor This Court is of Opinion, that what | 


} 
n 1 


Lend geen. Plaintiffs Husband being an Orphan unde 


1 

13: 

10 . * 
1 0 
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| 

4 
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Rickſers contra Herne, 3 Car. x. fo. 883. N 


Feme ſole makes an Agreement 
with others to diſtribute the Reſ- 
due of the Eſtate of one Katharine Deir 
amongſt them, and after marries the De 
fendant, The Queſtion is, Whether the 
Defendant is bound by this Agreement 
of his Wifes as to any of the Reſidui 
which came to his Wife after Marriage. 


bound by the came in between ſeven and eight year | 


e Wie after Marriage by the Death of the fas 


when ſhe was AKathar ine was nor within the compals 7 L 
Feme ſole. the Agreement, but was to go to the be 
| nefit of the Husband. 1 
Favers contra Burton, 4 Car. 1. L. A. 

fo. 47, 714. 


HAT Robert Havers the Plaintiff 
Husband deceaſed, having 1000 
left to him by his Father, being a Cirize: 
TV, £702, and Freeman of London, and the fail 


Cuſtom of 
London. 
Orphans, 


Age, and his Portion being in the Cha 
ber of London, the (aid Robert Haves 
married the Plaintiff, who brought unt: 
him a good Portion; and afterwards 
and before the (aid Robert Havers cam 
of Age, he died, but by Will gave d 
Plaintiff the 1000 J. Thi 
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The Defendant inſiſts, that the ſaid Ro- 
bert's Portion by the Cuſtom of Londen 
ſurvived to his Brothers and Siſters, and 
that 500 J. of the 1000 l. in the Cham- 
ber of London was a Legacy given to the 
ſaid Robert to be paid at 21, or if he 
Nied before, then to go to his Brothers and 
Piſters, and ſo he could not diſpoſe of ir. 
This Court nevertheleſs conceiving it 


Srought a Portion, ordered it to be re- "® 
erred to the Maſter of the Rolls and two . 
WScrjcants at Law to ſettle the difference, in 


Jo pay the Plaintiff 240 J. 


Brown contra Thetford, 4 Car. 1. L. A. 
fo. 62. 


HE Bill is to maintain the Preſcrip- 

tion of a Modus Decimandi, to“ 
hich Bill the Defendane demurred, and 
ys it is proper for the Common Law or 
ccleſiaſtical Court. This Court allowed 
e Demurrer and diſmiſt the Bill. 


ame contra Flee, 4 Car. 1. L. A. fo. 6 5. 


wels, Houſhold - ſtufl and other his per- 
nal Eſtate whatſoever; and all the 
Jewels, 


an hard Caſe againſt the Plaintiff, who A Woman 
at brought 
Portion re- 
ved againſt 
e („ Nom 


ho did order the (aid Brothers and Siſters of London. 


Modus De- 


Hat Richard Hoe by Deed gave to Perſonal E- 
Eliz. his Daughter all his Plate, fate limited. 


: 
* 
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Tho a Sta- 


ture want a 
Day of Pay- 
ment, yet 


good in La 


Intereft Mo- Intereſt for the Sum of 60 l. being 
ney. 


w. debated in the Court of Common Pleas 
/. 44. C44 4.70, and upon ſeveral Arguments, both at ti 
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Jewels, Wearing-Apparel and Ornament; 
of Alice his Wife upon Truſt, that the 
ſaid Eliz. her Executors, &c. ſhould per 
mit the ſaid Richard during his Life, and 
the {aid Alice during her Life, to have thei 
Uſe of the ſaid Plate, Jewels and perſonalf 

Eſtate. 5 ; 
Touching the diſpoſition of which pet j 
ſonal Eſtate this Court made no queſtionÞ 
the ſaid Alice being dead, but the ſame dj 
appertain and belong to the ſaid Plainriff 
as Adminiſtrator to the ſaid Eliz. his Wiſe 
according to the ſaid Deed of Grant, an 


decreed the ſame accordingly. 


A 


Davis contra Higford, 4 Car. 1. fo. 204 


HE Queſtion is touching the Val 
dity of a Statute in reſpect the ſan 
wanted a Day of Payment, which wail 


Bar and Bench there, was adjudged goof 
in Law; and this Court would not allo 
lntere 
Money; and the Defendants to allow t 
Plaintiffs intereſt for ſuch Monies as ha 
been made out of the Lands extend 
Vid. this Caſe in Winch's Reports. 


Mum. 
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er Warmſtrey contra Dominam Tanffeld, 
” 4 Car. 1. L. A. fo. 151. 
the 


is Intereſt therein to one Alborough in 
ruſt for the Uſe of the ſaid William Free- 
nan and Alice his Wife, during their Lives, 
nd aſter to the Uſe of ſuch Iſſue Male of 
heir two Bodies as the ſaid William ſhould 
y Will appoint, and after the ſaid Will. 
ppointed the Premiſes after the Death 
f the ſaid Alice unto Richard Freeman, 
Won of the ſaid Milliam and Alice: And 
What the ſaid intereſt in Law of the ſaid 
vi lborongh came by mean Conveyance un- 
John and Robert Palmer, and that the 
aid Richard Freeman during the Life of 
he ſaid Alice, who not long after died. 
igned the Premiſes unto the Plaintiff, 
d alſo releaſed to the Plaintifl, and the 
aid Palmers aſſured their Intereſt in Law 

1 the ſaid Premiſes to the Plainriti. 
The Defendant inſiſts for Title, that 
he ſaid Richard Freeman about two Years 
ſter his Aſſignment aforeſaid ro the 
laintift, made a Leaſe of the Premiſes 
d Walter Thomas, and John Makerith, who 
led theirEltate ro one Evans, and 7 
F ins, 


2 3 
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nal HE Plaintiffs Title appeared to be 2 

that one William Freeman being 4 g. ©-/ 7. 21M ' 
oſſeſt of the third Part of the Parſonage<#=/4<- 20 1 IN 
or the whole Term to come, granted all? . i 


_—_—_ RT 


; 


1 
| 
* 


[| 


1 


2. > 
4 4 


1 

7 
: 
1 


| 
| 
| 
. 
' 
; 


| 
| 
| 
| 


| 


o 


no. 
TY 
'KE 
Þ 4 
1 
nj 
=. 


3 

[| 
i 
1 


| " 

q 

"ig 
q 


i; 
i 
+ Uo 


. » fideration of the ſaid Aſſignments, Grants 


A Grant of clared, that howbeit a Grant of future 


- fibiliry not 


the ſaid Leaſe, | 
* 
Ferrers contra Ferrers, 4 Car. 1. L. B. 
Heir. fo. 948. 
Portion to be 
1 HIS Suit is rocking a Portion of 
Ule of the 4000 l. the Plaintiff claiming the 


the Purchaſe, the ſaid Sir Peter agreed to give with his 


1 | 4 maind 
S-. us, 2 6 et 
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kins, in Truſt for the Defendant the Lady 
Tanfield, and had poſſeſſion given her. | 
This Court with the Judges taking Con- 


and Releaſe, were of Opinion, and de- 


a future Poſl- Ppoſſibility is not good in Law, yet af 
Fewer] Law, Poſſibility of a Truſt in Equity might 
yer a Poſſibi- be aſſigned, and the (aid Richard Freeman's xl 
liry of a Aſſignment of his ſaid Truſt unto the 
Tralt in Plaintiff is alſo confirmed by the Aſſign- 
ö ment of the ſaid Palmer, who had the 
Intereſt in Law, and the (aid Plaintiffs A.. 
ſignment is alſo precedent to the Deed 
made to the ſaid Thomas, by which thei 
{aid Defendant the Lady Tanffeld claimeth Nj 


Wife and {ſame as Heir to William Ferrers : The Calc 
000 5 Re- is, That a Marriage being intended be. 
5 Wie tween the ſaid William Ferrers and Fant 
dies before Vanlore Daughter of Sir Peter Vanlort, 
2 2 Daughter to the ſaid William 4000 l. to 
Executor, . belaid out in a Purchaſe of Land to be 
Money de- ſetled on the ſaid William and Jane, and 


creed to the the Heirs of their two Bodies, the Re 
Executor. | 


OO C——_ 


Reports in C hancery. 31 


painder to the right Heirs of the ſaid 
William ; and Sir Petey gave Bond of 
ooo /. for the Payment of the ſaid 4000 J. 
Fichin three Months after demand, and 
p pay 400 J. per Annum in the interim, 
nd that by Deed of the ſame date with 
de Bond made between William Ferrers, 
pther of the ſaid William of the firſt 
art, the ſaid William of the ſecond Parr, 
pd Sir Peter of the third Part, it was 
reed that the ſaid Sir Peter ſhould de- 
in the ſaid 4000 J. until ſuch Purchaſe 
aforeſaid: But before the ſaid Purchaſe 
ade Jane died, having Iſſue a Son, who 
on after died, and the ſaid Milliam the 
ounger ſurviving and accounting the 
00 /. and Intereit as part of his perſo- 
| Eſtate, declared it ſhould o to his Ex- Executor. 
tors to pay his Debrs and Legacies 
u that the ſaid Nilliam the Younger hac 
eived 400 J. part of the 40001. o 
ſaid Sir Peter, and the ſaid William 
- Younger died leaving the Defendanr 
$ Executor. 
This Court with the Judges declared 
d are of Opinion, that if the Land had 
n purchaſed, yet the ſaid Fane and her 
n being both Dead, the ſaid Will;am 
> Younger might have conveyed away 
> lame from the Heir at Law notwith- 
nding the Agreement ; and by the ſaid 
nd of 4000 J. being to be paid to the 
1 ſaid 
* 


4 * - = — . . 
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Mean Pro- 
fits. 


Heir. 
Mortgagor. 
Deviſor. 


*. 


Reports in Chancery. 
ſaid William Ferrers, his Executors or Ad 
miniſtrators, the fame in Law and Equity 
belongs to the Defendant, and decreed\iW 


the Money to the Defendant as the Law 
had appointed it with Intereſt. 


Omen contra Aprice, 4 Car. 1. L. B. 
fo. 1247. 


His Court left the Plaintiff to rake 5 

her Remedy at Law for the Reco 
very of the Mean Profits notwithſtanding 
a Decree for the ſame in the Marches. W 


How cont. Figures, 4 Car. 1. L. A. fo. 30) 4 


HAT William Grills being in hi 
- Life Time ſeized of Fee and Rig 
in a Reverſion of Lands depend iq 
upon the Life of one Matherine Flick 
Mother of the ſaid Grills being rhe Join 
ture of the ſaid HXatherine; and the ſai 
Grills by Deed 25 Nu. 18 Fac. Mortgage 
the ſaid Lands, unto Milliam Atwel ani 
William Gallion, and their Heirs, whic 
Mortgage became forfeited, and afterwarc 
the ſaid Gallion by Deed 1 Mar. 22 Ji 
Releaſed all his Right, Title and Intere 
in the faid Lands unto the ſaid Atwel a 
his Heirs for ever; and that afterward 
Atwel, by Will, deviſed the ſame Premil 
to the Plaintiff and his Heirs for ev: 


* h 
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and the Plaintiff being a Merchant, and 
is livelyhood conſiſting in the Returns 
pf Money, and the Conſideration in the 
aid Deed of Mortgage being 340 l. diſ- 
purſed in 18 Fac. as aforeſaid, upon 
a dry Reverſion , the Plaintiff by his 
Bill ſeeks that the Defendants who are 
cirs at Law unto William Grills the 
Mortgagor, may repay the ſaid 340 l. with 
damages, or elſe the Lands be Decreed 
o the Plaintiff, to the end he may ſell 
The lame. 


x 
ty 
ed 
* 


8 hall ee. 
ne bees. leder, 

or elſe the 
go Midleton cont, Fackſon, 5 Car. 1. Lands he 
hid fo. 353. 397- 
gy HE Plaintiffs and Defendants were Ke 
7 N to produce Precedents for Fines, in -@« 9 
to ales ofTenant Right in what manner "_— =] 


This Court declared that no Decree Upon a Bill 
ould be made againſt the Heir of the 
Deviſor, but only againſt the Mortga- Mortgage 


gor and his Heirs; and Decreed the Heirs againſt the 
Heirs of the 
Mortgagor, 
Decreed, that 


by the De- 
viſee of a 


It Law of the Mortgagor, to pay the 
Plaintiff the 340 l. with damages, or in de- 
ault, the Premiſes Mortgaged are Decreed the Heirs of 
o the Plaintiff, to be ſold for ſatisfaction the Mortgas 


of his Debt: This was niſi cauſa, and 8er ſhall re- 


hey had been aſſeſſed formerly by this 
ourt; the Defendant now offering to 
give the Plaintifls a moderate years value 
_ for 
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for a Fine; this Court in Caſe of Tenant- 
Right conceiving the ſaid offer to be fait 
— reaſonable, decreed the Defendants to 
pay the Plaintiffs for the preſent, one whole 
A —_— Years value of their Lands for a Fine 
Ye-orable and as Land riſeth or falleth upon every. 
Fine in caſe Alienation or Death of the Tenant, or 
of Tenant- Death of the Lord, a moderate Years va - 
Right, lue ; and the Defendants to give notice 
of every Alienation at the Lord's Court; 
and the Fine now aſſeſſed is not to be taken 
as a Fine certain; and a Maſter of his 
Court to ſer the ſaid Fine. ? 
The ſaid Maſter aſſeſſed the Defendants 
to pay for a Fine to the Plaintiff for eve - 
ry Acre of Land according to the uſual 
Meaſure in [thoſe Parts, which in a Te- 
nant Right they thall hold of the Plain- 
tifls Mannor, the Sum of 7 5. except it 
be a Land called Moſs Land, which he 
rateth at 125. the Acre, which the De- 
fendant ſubmitted unto, which this Court 

decreed accordingly. 
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| 


Peter contra Rich, 5 Car. 1. fo. 315. 


„, 


we HAT the Plaintiff -and Defendant 
8 with one Southcot and ' Grimes 
YR became bound to the Lord Ruſſel in 
two Bonds of 1600 J. apiece for Payment 
of 800 J. 100 l. being Purchaſe Money, 


and the Plaintiff and Defendant entred 
into if 


to be equally paid and born by the Plain #2 S 
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nto two Counterbonds to the ſaid South- 

ot for his Indempnity, and the firſt Bond 

ff 800 /. was paid, and the Plaintiff and 
Defendants Richard Sheppard came to ac— 

ounr, upon which the Plaintiff appeared 

o have paid all his Part of the ſaid Pur- 

haſe Money ſave 40 1. for which the 

Plaintiff gave the Defendant Rich alone a 

Bond of 80 J. and thereupon was to be 

reed by the ſaid Defendants of the 

Boo J. Bond, and was to give over the 

aid Purchaſe wholly unto them ; yer 
otwithſtanding 100 J. of the ſaid Pur- 

haſe Money being not paid, the Plaintiff 

vas compelled to pay the ſame, being for- 

erly bound with the Defendants in che 

aid Bond of 1600 J. together with 5 /. 

ntereſt thereof, which ſaid 105 J. this Paymenr 
ourt conceived ought to have been paid P"oformona- 
by the ſaid Sheppard as the Reſidue of his g? 7. 
art of the ſaid Purchaſe Money, but the third being I! 
aid Sheppard being inſolvent, the {aid inlolyenr. 4 if 
105 J. in the Opinion of this Court ought © a. . if 


till and Defendant Rich, and decreed 3 of hd. 


cordingly. 


D 2 Hudaleſtone 


AAA TY Caſe is touching a Leaſe of 1 


Leaſe to at- 
tend the In · 
heritance. 


is 
4 


Tenant in Tail might do, and not other 


aſter the Death of William Huddleſton 


— 
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Hudlleſtone contra Lamplugh, 5 Car. 1. 
fo. 796. & 7 Car. fo. 370. 


Dower confirmed. 


the Mannor of Little Hatley and 
other Freehold Lands made by Simo 
Perrot and Mary his Wife 19 Eliz. to Wil. 
Giblens and Edw. Gibbens for 90 Years, 
contrary to the purport of a Deeree inf 
the Court of Wards, by which the ſaid 
Perrot had only Power to make Leaſes forf 
21 Years, if he had Iſſue by his Wife, a 


rr 


wiſe. The Plaintift inſiſted that the (ail 
Leaſe was kept on Foot by the Plaintiſſſ 
Father, only to accompany the Freehold 
and Inheritance, and not for any Profi 
to be made by the ſaid Leaſe : That th 
Plaintiff's Father 28 Eliz. by Feoffmeni 
of Livery and Seiſin ſerled the Premiſe 
to the Uſe of the Plaintiff immediate 


the Plaintiff 's Father, who died in Mar 
3 Car. and the Tenants attorned to thi 
Feoffees, and the Defendants inſiſted thai 
the ſaid Leaſe was kept on Foot by thi 
ſaid Will. Hudaleſtone for benefit. 

This Court on firſt bearing forbore t 
give Judgment, but would adviſe ny 

I ti 
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the Judges touching the ſaid Eſtate made 
t. to the Plaintiff, and the Aſſignment 

made on the Defendants behalf being 

both done voluntarily without any Con- 

ſideration, the one being his Son and Heir, 

and the others the Defendant Elix. Chil- 
ol dren, the ſaid William Hudaleſtone s Wite 
born for the moſt part of them before the 
Marriage in the Life Time of the Plain- 
tifts Mother, whether the ſaid Leaſe for 
Lears ought in Equity to follow and at- 
tend the Conveyance of the Inheritance 
or no. | 

His Lordſhip with ſeveral of the Judges 
did now declare that he and other Judges 
alſo to whom the Caſe had been pur by 
him were all of Opinion, that it was ju 
to Decree that the ſaid Leaſe ſhould be 
brought into this Court, and be aſſigned 
over unto the Plaintiff, and decreed the 
Plaintiff ro enjoy the Mannor and Lands 
in the ſaid Leaſe, contained againſt the 
Defendants, and the Defendants to aſſign 
the ſaid Leaſe to the Plaintiff: And as 
touching Mrs. Eliz, Huddleſtone the De- 
fendants Thirds, which ſhe hath recovered 
at Law againſt the Plaintiff, and is kept 
out of Poſſeſſion thereof. 

His Lordſhip in regard this Point is not 
judicially before him cannot make Order 
therein, the ſaid Eliz. having no Bill in 
Court. 
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Two Settle- | 


ments borh 

voluntary. 
Ne Pg. HA 
Fo, AG 4 * 


A Leaſe 
made to at- 
tend the In- 
heritance de- 
creed to the 
Perſons Uſe 
who had the 
Inheritance. 


D 3 Huaaleſtone 
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. £05: A Hate. HE faid Eliæ. having exhibited 


Commiſion 
ro aſſign 
Thirds for 
Dower. 


A Counſel- 
lors Bill for 
Fees, dilmiſt 
upon De- 


murrer. 


Fo. 253. 
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Hu ddleſtone contra Huddleſtone, 7 Car. 1. 
fo. 370. 


| ber Bill, and therein ſetting forth] 
that ſhe had obtained ſeveral Recoverie 
at Law for her Dower in the Premiſes in 
Queſtion ; but the Defendants detain the 
Poſſeſſion from her, fo that the Plaintiff 
Fliz. hath been kept without her Mean 
ſince the Death of her Husband. Th 
Defendant inſiſted that the Thirds allotted 
unto the Plaintiff out of the Lands in 
Torkjr:ire was unequal, and Commilſſionersf 
had allotted her the third Part of the 
ſaid Lands for her Dower, and therefore 
ſhe ought to be concluded thereby. . 

This Court ordered a Commiſſion. 


Moor cont. Row, 5 Car. 1 fo. 168: 


H E Plaintiff being a Counſellor at 

| Law brought his Bill for Fees due 
to him from the Defendant being a Solli-W 
citor, and was to account with him at 
the end of every Term. The Defendant 
demurrs. This Court allowed Demur- 


rer niſi Cauſa: Demurrer affirmed, and the 
Bill diſmiſ 


Tuphornt 
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I. Tapborne cont. Gilbie, 5 Car. 1. f. 357. 
This Caſe is touching an Occupant in 
ited "Truſt. | 
2th 
Ties 


S it veyed Lands to the Defendants 
the Heyward and South and their Aſſigns to 
1titWrhe Uſe of them, their Heirs and Aſſigns 
an during the Lives of the ſaid Gilbie and 
The Eliz. his Wife, and to the longer liver of 


ted 
in 
lers 
the 


orc 


hem, with a Proviſo, that if the ſaid 
Gilbie ſhall pay unto Thomas Bennet the 
Inteſtate 120 J. in Feb. 1628. then the 
Eſtate to be void, and the ſaid Gilze to re- 
enter, and the 120 J. not being Paid, 
the Eſtate became forfeited, and the Te- 
ſtatrix Anne Manſel having paid divers 
Debts for the ſaid 7h. Bennet for whom 
her Husband ſtood engaged; ſhe had the 
Order of this Court for the Defendants 
Hayward and South to convey their Inte- 
reſt to her, which they did ; and the 
Tenants of the Lands having been orde- 
red to pay their Rent, and the Eſtate of 


at 
Juc 
li- 

at 


ant che ſaid Anne Manſel in the ſaid Premi- 
ur- ſes hath been ſetled in the Plaintift, who 
theis her Executor by the Order of this Court, 


but there being no Decree in the Cauſe Bill to have 


the Plaintiff hath exhibited this Bill to ** om S 


1 have the ſaid Eſtate confirmed to him by 
Decres, P 4 This 


HAT the Defendant Gillie con- Occupars. 
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This Court with the Advice of Judges 

and View of Precedents of this Court, 

In ſome Ca- whereby in ſome ſpecial Caſes the Court 
2 ng " hath ordered the Poſſeſſion againſt an 
ſeſſion a- Occupant, did declare that where in Caſe 
gainſt an Oc- of an Occupant upon a general Truſt, 


cupant, but this Court did reſt doubtful how to De- 


1. ring the continuance of the ſaid Eſtate 
110 for ſatisfaction of the (aid Bennet's Debts, 
and Tenants to attorn Ny cauſa, and none 
ſhewed. Vid. Stat. of Frauds and Perjuries,if 
as to Eſtates of Occupancy being Aſſets. iſ 


—— cree any Thing upon a Matter of Equity 

Truſt. in oppoſition to a Ground or Rule at Law. 

8 But this Court finds this Caſe to be 

much differing from a general Truſt upon 

| an Eſtate granted Pur autre vie; this be- 
P's A conditio- ing a Conditional Eſtate Pur autre vii 
. nal Eſtate granted as a Security or Pledge for a Debt, 
| i 883 which being not paid, the Eſtate by For- 
1044 ed is Aſſets to feiture becometh Aſſets to the Plaintiffs 
"7% pay Debis. Hands to pay the ſaid Bennet's Debts. 4 
"1 Lax. g. 72- This Court decreed the ſaid Lands toll 
1 | the Plaintiffs and Aſſigns abſolutely, du · 
| 

1 

q 

| 


inc hcomb contra Hall, 5 Car. 1. f. 385. 


After twenty HE Plaintiff ſeeks to have a Com-: 
Years, and veyance of his Father's Eſtate ſet 
rs Purcha® aſide, which was made 20 Years ſince, 
ors, it's not | | 
proper to ex- When he was do Years old and non compu 
amine a en mentis. This Court was of Opinion and 
compos mentis. declared that after 20 Years and two Pur; 

chaſors i 
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haſors, it was not proper for this Court 
o examine a Non compos mentis, and did 


diſmiſs the Bill. 


an 
n Morgan contra Clark, 5 Car, 1. fo. 445. 
e HAT by conſent of the Frechol- Incloſures. 


ders of Aingſthorp the Plaintiff in- 
loſed Lands there, and the Defendant 
deing Parſon of the ſaid Church, and 
eized in Right of his Parſonage of ſome 
lebe within the Plaintiffs Incloſure. It 4 
vas agreed between the Plaintiff and De- 


bt, endant, that the Plaintiff and his Heirs 
or · Nnould incloſe and keep in ſeveralty the ,_47,.. / 
fis aid Glebe ; and that the Defendant and --++ + 4 


is Succeſſors, Parſons of Hingſthorp, An Agree- 
ould enjoy in lieu thereof Freehold ment about 


f che Plaintiffs, being as good in quan- Pete Land: 
ity and quality as the Glebe within the fag, th. 


plaintifls Incloſures. The Plaintiff exhi- Parſon, Ge. 
ited his Bill to have the Incloſures eſta» to have an 
liſhed by Decree: The Defendant con- dar- 
eſſeth the Agreement; but becauſe it is wt 0 
o bind the Inheritance of the Church, ther Place, 
Icfired a Commiſſion to examine the Quan- decreed, and 
ity and Value of both Lands, that the *2 bind as 


Burch might receive no Prejudice , Feten ne 


ce, Hrhereby it appears the Lands in lieu of his Succef- 
phe Glebe are full as good as the Glebe. ſors as the 
ind {his Court decreed the Plaintiff, his cher. 


eirs and Aſſigns, to enjoy the ſaid Glebe 
in 
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in ſeveralty to their own Uſe, and that 
the Defendant and his Succeſſors, Rector 
of Kingſthorp, and all claiming unde 
them, the Defendant and his Succeſſor 
to enjoy the ſaid Freehold according to 
the ſaid Agreement. 


Barker contra Zouch, 5 Car. 1. fo. 202. 


Will, HAT the Lord Touch, in June 1617 
| Revocation, made his Will in Writing with i 
i cchedule annexed, and thereby directe. 
my --- I that his Feoffees in Truſt for the Manno 
| of Greevil ſhould make a Leaſe thereq 
to the Plaintiff and one Moor for 80 Year 
if either of them ſhould ſo long live, ai 
5 5. per Annum Rent, payable to the EA 
ecutors of the ſaid Lord Tuch, and ap 
pointed Edward Montague, and Rob 
Fulnethy, his Executors, and that mani 
Years after the ſaid Will and Schedulf 
the ſaid Lord Touch being deſirous t 
change his Executors, but fearing tha 
Change might impeach the (aid Will of 
Schedule, about two V ears before his Dea 
made this Memorandum and Schedule 
the end of the ſaid Will. 
Memorandum, if by Law this my la 
Will may ſtand and be in force with thi 
Schedule thereunto annex'd, that I tt 
voke my Executorſhip of Robert Fulnel 
and Edward Montague, and do hers) 
i 4, 


2 appoi 
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appoint and conſtiture Sir Edæard Rpuch 
y only Executor to perform this my 
ill and Schedule, and after the ſaid 
emorandum made, reſolved to change the 
cofkee in Truſt of the ſaid Mannor of 
reevil for ſome Reaſons, and in 1625, 
auſed the then Feoffecs or ſome of them 
o join with the ſaid Lord Rowuch in 
aking a Feoflment of the ſaid Mannor 
pf Greevil, to the ſaid Defendant and one 
Hrthur Worth and their Heirs, to the Uſe 
ff the ſaid Lord Zyuch, and the Defen- 
lant Sir Edward Touch, and others, until 
he Lord Touch limit or order new Uſes 
hereof, which he never did, and died, 
nd Sir Edward Touch proved the ſaid 
Will, &c. but refuſed to aſſure a Moiety 
f the ſaid Mannor of Greevil to the 
Plaintiff James Barker according as the 
aid Will and Schedule directed, pre- 
ending the ſaid Feoffment being made 
ſter the ſaid Will and Schedule was by 
aw a Revocation of the ſaid Will. 
This Court having well adviſed and 4 Feoffment 
onſidered of this Point was of Opinion 1 
at the ſaid Feoflment was in Equity Revocation 
o Revocation of the Plaintiff Baker's in Equity. 
oiety of the ſaid Mannor of Gyeevil, 
ut it ought to be ſetled on him, the ſaid 
Wctcndant Sir Edward Touch, having per- 
drmed ſome Part of the ſaid Will. 


Lasbrook 
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4 


Lasbrook contra Tyler, 6 Car. 1. fo. 329. | 


Alimony * HE Plaintiff on the behalf of th 
jr + ge yo other Plaintiff Margaret his Siſter 


nefit of a ſought to be relieved againſt the Defen 
Bond before dant Tyler her Husband for Allowance u 
7 xp 14.5 be given her for Maintenance, for all thi 
"7 **- Time ſhe departed from him, which wa 
"4"; 2, a Year and a half, which this Court d 
creed, and alſo the benefit of a Bon 
given before Marriage. 0 


Mayor of London, & c. contra Benn 
6 Car. 1. fo. 649. 


Injunction to Hat King James borrowed xoo000 

Wh; top Suits of of the City upon their Comma 

4. Bankers who Seal, and an Act of Common Cound 
lent the King 


was made in London by which the Bond 
were to be made in the Names of til 
Plaintiffs under their Common Seal ill 
Payment of the ſaid 1 00000 J. and Intl 
"et reſt, to ſuch Perſons as would lend ti 
qt ſame, and amongſt others the Defendanf 
lent the Plaintiffs at their Requeſt x 000 
for Payment whereof the Plaintiffs becami 
bound in 1500/7. and his now Majeſiſ 
Car. 1. borrowed 60000 J. more and 
cured that and the 100000 l. by Moni 
gage; and his Majeſty for further 
tisfaction of the Lenders Debts al 
5 Damazil 


, } A : 
. | han 462.0 


9 
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damages, agreed to ſell Lands in Fee 
arm, which was accepted of and yield- 
d to, and an Act of Common Coun- 
il made, but the Defendants ſaid Debt 
annot receive ſuch ſudden ſatisfaction, 
nd the Defendant requires Money not 
eing to be raiſed ſo ſuddenly ; and at 
nother Common Council the on uſed 
Il Endeavours for the raiſing of Money, 
nd they promiſed to deal with the De- 
kndant as well as any other of the Lend- 
rs, as to the ſpeedy Payment of his Debt; 
et the Defendant proceeds at Law againſt 
ic Plaintifts upon the ſaid Bond. This 
ourt granted an Injunction. 

This Defendant offered divers Rea- 
dns againſt the Injunction, but this Court 
ked of none, there being a Precedent 
here, in the like Caſe, an Injunction 
as granted, and this Court ordered an 
junction till hearing. 


An 


Peacock cont. Glaſcock, 6 Car. 1. fo. 656. H. . 4 1442. | 
PI 0 426548 1 
HAT Weſton Glaſcock, former Huſ- a K -. 43 | 
band of Anne the Plaintiffs Wife, 0 
bout 14 Years ſince, upon his Inter- 
arriage with the ſaid Anne, became 
ound to one Booſey in a Bond of 3000 l. 
d acknowledge a Statute of 2000 J. with- 
er Mn fix Months after his Marriage with the 
aid Anne, unto the ſaid Booſey, Defea- 
mag . Zanccd, 
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zanced, that if the ſaid Weſton Glaſcoci 
ſhould not in convenient Time after the 
ſaid Marriage, before his Death, Conveyſ 
A Statute to to the ſaid Anne Frechold Lands in 
make a Join- Fſſex, of the clear yearly value o 
1 = yo 500 J. for her Life for her Jointure | 
52 1. per am. then the ſaid Weſton ſhould leave the ſaid 
by Will, this Anne at his Death 1000 J. And the ſaid 
is in lieu of Meſton did by his Will Deviſe unto the 
_ ſaid Anne, Lands to her and her Heirs , 
voluntary agreed now in Court to be 52 J. per An 
Gift, and the um; but the ſaid Plaintiff inſiſted, That 
Sarge des the Lands ſo deviſed were a voluntary 
delivered up, Gift of her ſaid Husband , and not inf 
reſpect of the ſaid Bond of 3000 J. of 
Joynture, and produced two Witneſſes tf 
prove the ſame. 
This Court, nevertheleſs is clear of Op 
nion, That the ſaid Lands ſo deviſed 
were in lieu of the (aid Annes Jointure 
and that the ſaid Proofs are but mee 
Conjectures, and therefore Decreed thi 
ſaid Bond of 3000 J. to be delivered ui 
to be Cancelled. | 
And as to the Leaſe of 1000 Years 0 
the Lands claimed by the ſaid Peacock an 
Anne his Wife, Executors of the fail 
Weſton Glaſcock, the ſame was made ov: 
unto the Defendant Ignatius Glaſcock, by 
the {aid Weſton, redeemable on Paymen 
of 373 J. and the ſaid Weſton, by his Wil 
appointed all the Rents and Profits ; 
Wo 


46 


| 
| 
it 
| 
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e ſaid Land unto Ignatius for Payment 
f his Debts and Legacies, until the ſaid 
ho. * * ſhall come to his full Age, 
d if the ſaid Ignatius refuſe to give a 
ond of 1000 /. to his Executors, to pay 
is ſaid Debts and Legacies, and diſcharge 
e ſaid Anne of all Debts due unto him, 
je ſaid Ignatius, Weſton Glaſcock, or to 
y other, then the ſaid Anne ſhould have 
ze ſaid Rents, Revenues, Goods and 


— — T , ̃ . ⁵˙ A 


[| 
| 
| 
| 


Irs, WY 
AnWeofics of the ſaid Lands, to pay the ſaid **\ © * 
haf ebts and Legacies. Now for that na- >» 


s refuſed to render the ſaid Bond of 

doo /, And for that by his Anſwer he 

nfeſſerh the {aid Leaſe was made to him 

Truſt, and as a Security for the ſaid A Leaſe for 
73 l. which if he may have damaged and Security, and 
at Money is owing to him from the ſaid ad in Tunit. 
eon, he will Aſſign the ſaid Leaſe to aligned 0 

e Plaintifls ; and for that all the Debts, Payment of 
d Legacies are to be paid out of the the Money. 
d leaſed Lands: It is Ordered, That 

e ſaid Plaintifls paying firſt unto the ſaid 

atius his Money due on the ſaid Leaſe, 

d what Money is due to him from We- 

n with Damage, which this Court al- 


ſaif eth the (aid Plaintiff again out of the 
ovaW&nts and Profits with the like Damages, 
| bin the {aid Leaſe ſhall be Aſſigned to 


> {aid Plaintiffs, till ſatisfaction be made 
em for the Debts and Legacies, and 
o for what they ſhall pay as * 
an 
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and both Parties to Account before 2 

Maſter. » 

Leaſe aſſign- And it is Decreed, That after the ſaid 
Beben Debts and Legacies paid, the Plaintiffs} 
Legacies the ſhall take no farther benefit of the ſaid 
perſonal Leaſe, but ſhall Account to the ſaid The 
Eftate not mas Glaſcock the Heir at 21 Years of Agel 
_— © and declared the perſonal Eſtate of the ſai 
Debts ang Meſton bequeathed unto the ſaid Anne bi 
Legacies, his ſaid Will, ſhall not be ſubject or lia 
N ble to the ſaid Debts and Legacies as af 
g. foreſaid. = 


— 


5 


i 
il 


\ lf | | Dean contra Wade, 16 Car. 1.f. 80, 710. 
rtf | 


Relief for *F H E Suit is touching Lands, ani 
the mean the mean Profits thereof taken bill 
Profirs. this Defendant : This Court would be all 
rended with Precedents touching Relif 
for Mean Profits; The Plaintiff producinf 
a Precedent made between Drury and Dru 
This Court upon deliberate Advice, 2 
reading the Precedent, is well ſatisfie 
and is of Opinion, that the Defenda 
ought to anſwer the mean Profits of f 
Premiſes to the Plaintiff made and rendrf 
by the Defendant, and accrued ſince | 


Time of the Bill. l 
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Drury contra Drury, 6 Car. 1. f. 74. 


H A T William Smith ſeized of the 
Mannor of Coles, made a Leaſe of 

he Demeaſne thereof to one Clark for 

enty Years, and died, leaving the Re- 

erſion to deſcend to the Plaintiff and De- 

ndant William Drury his Co-heirs, and. |, 

at the ſaid Wiliam Drury hath entred into 

1e whole Mannor, and the ſaid Defen- 

ant Clark is charged to be behind wich 

is Rent. The Defendant ſaith, that with- 

ut the Conſent of the Plaintiff he centred 

pon the Defendant Clark for not Pay- 

ent of Rent, and conceives that there- 

y he hath wholly avoided the Leaſe, 

hich being a Point doubtful in Law whe- 

er the Leaſe be wholly avoided, or but | 

dr half. This Court referred that Point Writ of Par- 

d the Judges, who certified, that a Writ *icion be- 

f Partition be brought between the ſaid ie 027 

o- heirs. 


T his Court ordered the ſame according 22 


d the ſaid Certificate, and the Defendant avoiding the 
Drury ſhall anſwer to the Plaintiff a Tenants 
oiety of the Profits of the Premiſſes Leaſe, ihall 


om the Time of the ayoiding the De- wee * 


ndant Clark's Leaſe, according to the the Profits to 


ſt Value of the Lands. rhe other 
Co- heir. 


E | Comes 


* 
r . ˙ A — 


1 
' 
4 
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; .. diih Corbet, Mother of the Plaintiff's Wife 
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Comes Aencaſtle & Elix. Uxor contra 
Com. Suffolk, 6 Car. 1. fo. 644. 


Jointure. "HAT the Plaintiff claims the Pre- 
Leaſe. miles by Deed in 11 Jas. executed 
1 by the late Earl of Suffolk to Dame Ju- 


Za his. Aw 


Dame Elis. in Conſideration of a Marri- 
_ 4 between Zenry Howard Eſq; the third 
Son of the {aid late Earl of Suffo/k and the 
ſaid Lady Eliz, Daughter of the ſaid 7 
dith Cerbet, and by Fine levied thereupon 
by the ſaid late Earl and Dame MXatherin: 
his then Wife, and the Defendant the now 
' Farl of Suffolk his Son unto the ſaid 
Dame Fuaith Corbet with general War- 
ranty to and for the Uſe and Behoof of 
the laid Henny Howard and the ſaid Elis. 
his then Wife for their Lives in Part of 
her Jointure. 
The Defendant inſiſts that the ſaid Fine 
and Conveyance ought not to take place, 
or work upon the {aid Lands and Pre- 
miles; for that as touching Part of the 
Premiſes, ( viz.) Tollesbury, Abſball, &c. 
There was a Leaſe in 3 Fac. made by the 
ſaid Earl unto Roger Pennel his Servant 
for 50 Years from Michaelmas then next, 
in 1ruſt for the ſaid Counteſs of Suffolk, 
vnder which ſaid Leaſe and Trult by 
Agreement and Permiſſion of the faid 
2 Coun: 
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Counteſs of Suffolk, the ſaid William How- 
ard received the Profits of the Mannor 
of Tollesbury, having the Inheritance there- 


of ſettled in him by Deed from the ſaid 


late Earl his Father, and the ſaid now 
Earl in Avoidance of the Plaintiff's Title 
to the Mannors of Abſhot, Salcot and Wie- 
berrow, did alledge the like Leaſe to be 
made to Pennel upon the ſame Truſt for 


the ſaid Counteſs Dowager of S»ffolk, and 


that the ſame Mannors deſcended to him 
as Son and Heir to the ſaid late Earl his 
Father; and it was inſiſted that the ſaid 
late Earl had no Eſtate in the Mannors 
of Wendon and Weſtbury at ſuch Time as 
the ſaid Fine and Conveyance were made 
and levied, but that the Intereſt thereof 
was then in Henry Speller and Michael 
Humphrey, and that Sir Henry Speller be- 
ing Survivor, granted and demiſed the 
ſame to the Lord William Howard and 
Marmaduke Moor for 500 Years, and at- 
terwards conveyed the Inheritance to the 
now Earl of Suffolk. 


This Court did therefore now declare, Operation of 
that the ſaid Fine wherein the ſaid Coun- a Fine to 
bind a Truſt 
of a Leaſe 


; made to the 
made to Pennel being for the ſaid Coun- Coniſor's 


teſs Dowager of Suffolk is a Party, is ſuf- 
ficient to bind the truſt of the ſaid Leaſe 
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teſs's Uſe ; and howbeit the Eſtate in Law Vic. 


of the ſaid Mannors of Wendon and Weſt- 


E 2 tn 


lury was in the ſaid Sir Henry Speller, yer 
0 


| 
| 


a 
— — 


— — — 
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Signs of a 
Truſt. 


Leaſe made 


Pendente lite. 


Juriſdictian 

ofthe Dutchy 
Court over- 
ruled in 


Chancery. 
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the ſame was then in the ſaid Sir Henn E 
Speller and Michael Flumphry in Truſt 
for the ſaid late Earl of S»ffolk and his N h 
Heirs; for that it appeared he held the p 
Poſſeſſion thereof, and diſpoſed thereof Þ ;, 
at his Will and Pleaſure, and of Part there- x 
of made a Leaſe of 21 Years, and ſeveral gn 
other Leaſes, all which Leaſes did precede Þ x 
the Plaintiff's Jointure, and are yet in be- 
ing, and it not appearing whether the 
{aid Leaſe of 500 Years made to the ſaid 
Lord William Howard and Moor was made 
before the Commencement of this Suit, 
or the Proceſs or Letter ſerved touching 
the ſame, nor whether the Leſſees had any 
Notice of the ſaid Truſt. 

This Court decreed that the Plaintiffs 
and their Aſſigns during the Life of the 
ſaid Lady Eliz. ſhall enjoy all the Lands in 
the Bill againſt the Defendants, their Heirs, Þþ 
ec. Bur if hereafrer the Leaſe of 500 
Years ſhall appear not to be made Pen- 
dente lite, then it is decreed the ſaid Earl 
of Suffolk ſhall recompence and ſatisſie the 
Plaintiff by reaſon of the ſaid Leaſe. 


Levington contra Woton, 7 Car l. 
fo. 360, 388. 


HAT an Injunction was granted 

hy this Court; it was inſiſted by 

the Plaintift that this Court hath * 
0 
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of Suit, Sir Fa. Levington having exhibited Priority of 

four (everal Bills in this Court, one for the Suit in this 

Execution of a Truſt, two againſt Carrent, Court. 

others to diſcover ſecret Eſtates which 

had been made, and for producing Letters 

Patents and Writings touching the Lands 

in queſtion, and the fourth againſt the 

Defendant Wotton upon a private Agree- 

ment with him, others for a full eighth 

Part of the whole Land when firſt che 

ſaid Sir Fohn Levington entertained and 

preſented the Suit to his late Majeſty, 

and the (aid Injunction being not diſſol- 

ved, two Informations have been this 

Term exhibited in the Dutehy Cham- 

ber on Claim of divers Acres of Marſh 

Ground, and an Information by Dacombe 

againſt the Plaintiff and others on Pre- 

tence of a Truſt devolved upon him in 

Ma--- Carrent, wherein he is a Compe- 

titor for the ſame Lands with the now 

Plaintiff grounded upon the ſame Patent. 

and to one of theſe Informations, not- 

withſtanding a Plea and Demurrer thereto, 

the Relators have obtained an Injunction 

out of the Dutchy for dividing and plow- 

ing the ſaid Lands, and ſtaying of Suits, 

as well at Common Law as in all other 

Courts, and Poſſeſſion to remain with the A Reference 

Relators. And the Lands for which the from the 

Plaintiff in this Court prays Relief, are Ving. 

Lands gained from the Sea, and belong 
1 as 


> 
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Durchy 
Lands grant- 
ed from the 
Crown may 


be debated 
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as well to the Crown as the Dutchy, and 
held of his Majeſty's Mannors of Eaſt- 
greenſteed and Enfield in Middleſex, and 
arc granted in Fee-Farm: His Lordſhip 
upon reading the Order made in the 
Dutchy Court, ordered, That if the De- 
fendant do not ſhew better Matter, this 
Court will maintain and continue the In- 
junction granted in this Court; and at 
the Time of ſhewing Cauſe, all the Let- 
ters Parents and the Certificate hereto- 
fore made by his Lordſhip, and other 
Lords Referees unto his Majeſty touching 
this Matter, and all Proceedings both in 
this Court and Dutchy, are to be ready. 
This Court upon reading the Order of 
the Dutchy-Chamber being as aforeſaid 
ro enjoin this and other Courts to ſtay 
Proceedings touching the Marſh Grounds, 
nothing then was ſaid by the Court of the 
Defendants Competitors and Pretenders 
to the Marſh Grounds to oppoſe the Ju- 
riſdiction of this Court, but that the 
ſame of Right ought to be maintained 


notwithſtanding the Injunction of the 


Dutchy Court. 

His Lordſhip doth not conceive it any 
doubtful Queſtion, Whether in Caſe any 
Lands ( at firſt being Dutchy, and after 
granted from the Crown by the King's 


in Chancery, Letters Patents in Fee - ſimple or Fee-Farm 
under the Great Seal and Dutchy Seal) 
are 
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d Bare not upon a Truſt and other equitable 
. E Cauſes to be debated and held Plea of in 
d this Court, upon Complaint made to his 
p Majeſty on the Plaintiffs Behalf 5 Fu»; 
e 7 Car. touching the Premiſes, his Majeſty 
= was graciouſly pleaſed to refer the Con- 
is ſideration of this Cauſe to the Lord Kee- 
per, Chancellor of the Dutchy and Chan- 
cellor of the Exchequer, who were to 
take ſuch Courſe for his Relief as they 
ſhould think fit in Juſtice and Equity, 
which they did, and certified their Pro- 
ceedings to his Majeſty, which Certificate 
his Majeſty approved of. 

And his Lordſhip doth till maintain Injur ion 
and continue the Injunction granted by #gainit Pro- 
this Court, and granted a new Injunction Frag þ 
' © againſt all that are ſince made Defendants; Court. : 
and whereas the Defendants have pleaded 

the Juriſdiction of the Dutchy Court, and 
will not anſwer in this Court, his Lord- 
ſhip over. ruled them all as to the Point of 


the Juriſdiction of the Dutchy. 


Ordo Curie, 7 Car. 1. 


IHE Lord Keeper finding much In- Order. 
convenience and Prejudice to fall 
upon divers of his Majeſty's Subjects, who 
are Suitors in this Court by the undue 
Proceedings of ſuch as ſue out the Pro- 


cels of the Court upon Contempts, the 
E 4 ſame 
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Proceſs of 
Contempt to 
be made out 
in the pro- 
per County 
where the 
Party is re- 
ident. 


Suitor who proſecuteth Proceſs of Con- 


Reports in Chancery. 


ſame oftentimes running out to a Com · Ind 
miſſion of Rebellion, or to a Setjeant at reh 
Arms before the Party againſt whom Wer 
the Proceſs is made out, hath had Notice 
of the precedent Proceſs iſſued forth 
againſt him, which is occaſioned by rea- 
{on the Proceſs is oftentimes made into 
a County where the Party is not reſident, e 
and when it is made into the right Coun- ſed, 
ty by reaſon of an unuſual Neglect, and nt 
Want of Care of the Proſecutor to get 

the ſame executed, the Sheriff returneth Þ | 
a Non eſt inventus, or a Proclamari feci ; 
and ſometimes the Return made by orhers 
in the Sheriffs Name in an ordinary 
Courſe. His Lordſhip therefore to re- 
medy ſuch Inconvenience and Abule here- 
afrer, and to prevent the Vexation of the 
Subject in this Kind, doth think fit and 
order that all Proceſs hereafter to be 
made upon any Contempt, be made out 
in the proper County where the Party, 
againſt whom the ſame Proceſs iſſueth, 
ſhall be reſident or dwelling, unleſs he 
{ſhall be then in or about London, in which 
Caſe it may be directed into the County 
where he ſhall then be, that it may be 
ſer ved upon him there. And that every 


tempt againſt any of his Majeſty's Sub- 
jects ſhall do his beſt Endeavour to pro- 
cure the ſaid Proceſs to be duly 2 
and 
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Ind the ſuppoſed Contemners to be ap- 

t Hrehended thereby. And if any be here- 

frer arreſted upon a Proclamation or 

ommiſſion of Rebellion, or by the Ser- Commiſſion 
ant at Arms, and ſhall make it appear of Rebellion. 
nto this Court, that the Proſecutor hath pr ſ:cur-;c to 
ot done his beſt Endeavour to have had <ndeavour | 
ic firſt and precedent Proceſs duly execu- e f*it und 

; precedent 

d, then that Party ſo offending ſhall pay pc io be 
nto the other very good Colts, execuied or 


elle to pay 
Coſts. Pl 


Eyre contra Wortley, 3 Car. 1. fo. 314. 


Wenty Marks per Cent. Damages al- L) arm AgAT . | 
lowed till the Performance of the | 
Jecree. iÞ 


w "— ——n ws — EP — * 


Pei contra Styward, 7 Car. 1. fo. 93. 


HA T the Defendant Nichols Sty= Mortgage. 


ward , and one Simeon SIYWard 5. Hue ror Hef 1 
whoſe Executor the Plaintiff is ) lent . ee ee 
500 J. to Sir Thomas Glenham, 1450 J. ee . \ 
che ſaid Money being the proper Voney — wad = 
f the ſaid Simeon, and 550 J. Reſidue S . 20.475. þ 
as the Defendant's Money, and for Secu- {S45-1.33,6 67. 
ity the ſaid Sir Thomas Glenham mort- . 3 2-5, i 
aged Lands to the ſaid Simcon alter. 2 = © FIGS, 4 
yards, and the Defendant Styward and oo: 4 
heir Heirs, redeemable at a Day prefixt ; = 
pon Payment of 2630 J. that the ſaid 1 
/meon before the Day of Redemption 


made 


— 


* x 


*. % 


N 
* "ky 


was in Truſt, was repaid at the Day, and the Note un 


n - rention th. 


c gduld Will of the ſaid Simeon ſheweth plainly 
| -+ ,-bave-bis Me a Truſt each in the other, and an Inter 
| ©, andglg- e 

_... tereſt agal® of them ſhould have his Money agai 
with Intereſt, and decreed the DefendanWh; 
co pay to the Plaintiff the 1450/7. and InWhi 


* * 


pq Pty g KP | 2:4 poly Os oA Her: 3844 13,425 
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made his Will and diſpoſed of the aid 

550 f. and therein recited that the 14501 

was delivered by him to the ſaid Deſen. 

dant his Father, which appeared by 

Note under both their Hands; and that 

if the ſaid Lands ſhould be redeemed by 

Payment of the ſaid 2500 J. with Inte 

_ reſt, then the ſaid 1450 l. with its Intereſ 

ſhould be delivered into the Plaintiff 

Hands for the Uſes in the ſaid Will, th; 

very Day of Redemption the ſaid Land 

were redeemed, and the whole Money 

and Intereſt paid unto the Defendant 

which the ſaid Defendant claimeth by Sur 
vivorſhip. 

No Survi- This Court is clear of Opinion, that by 

vorſhipupon Equity in a Caſe of this Nature ther: 

a MO'tBa8*® ought to be no Survivorſhip, in reſpect the 


where the 
Money lent ſame was but a Mortgage, and the Mone) 


and with In- der both the ſaid Parties Hands, and th: 


ion that if the Money was repaid, eithe 


9 -*, rereſt ſo by him received. 


A A2-.—(. A. . 4 27 232 2. 4 K. 


63 #4. mu a. CAR, 5 
a, bee, 355g 14- Throg 


AL roar Cl 44, 72 
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Throgmorton contra Wagſtaff, 8 Cay, 1. 
fo. 59, 154. 
H E Plaintiff ſeeks to be relieved Occupant. 
| againſt Ingagements entered into Aſſets. 2-42 7 7. 
him as Surety for the Defendant's 
irc Husband, the ſaid Defendant having 
ficient of her Husband's Eſtate to diſ- 
arge the ſame ; and the Plaintiff inſiſt- 
| to have Leaſes for other Lives where- 
the Teſtator was ſeized at the Time 
f his Death ( and on which the faid De- 
ndant entred as an Occupant) to be Aſ- 
ts in Equity. | 
This Court, in reſpect the Plaintiff did 
of get a Caſe made of this Point by ſuch 
Time, ordered the Defendant to be diſ- 
narged of and from the Plaintiff's fur- 
er Demands. Vide for this Point the late 
tatute of Frauds and Perjuries. 


% contra Fletcher, 8 Car. 1. fo. 529. 

: | H E Defendant had a Mortgage Mortgage. 
| of the Lands of one Briſcoe 14. Fac. Poſſeſſion 

hich Lands the Plaintiff ſince purchaſed, and Equity: i 

hich Mortgage-Money was payable three FILE PI Of 'F 

ears after, and the ſaid _ hath had-?7* 74 4-4.44'Y 

ie Poſſeſſion of the Lands ever ſince © ©. + vb [ 

ie making of the ſaid Deed of Mort- 

age, till 21 Fac. at which Time he ſold 

d the Plaintiff, who was never inter- 

| rupted 
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rupted till now of late, the Defendar 
ſets the Mortgage on Foot, prerending th 
Mostgage-Money was unſatisfied. No 
for that the Defendant did not upon th 
Plaintiff's Purchaſe, though he ſaw th 
Poſſeſſion altered from Briſcoe to the Plai 
Preſumption tift, make any Claim to the Land, nt 
by Circum give any Notice of his Mortgage; an 
leiten the Defendant hath ſince purchaſed Lan 
due ul on of Briſcoe and paid him Money, ſo as 
a ſleeping all Preſumption this Mortgage- Money 
| —_— ſatisfied, and Poſſeſſion hath been 17 Yea 
2 3 Mens in Eriſcoe and the Plaintiff. 
Decd to be This Court was fully ſatisfied, th 
| cancelled, there is nothing due on the ſaid Sleepi 
Le //5, fa, fu. Mortgage, and decreed the Deed 
e to be delivered up to be ci 

celled. 


| 
0 
| 
7 


Stoit contra Ale, 8 Car. 1. fo. 5 30. 


THE Defendant after Marriage of 
overture. | 

Ber. F Wife promiſed Payment to her! 
Promiſe by 100 J. and ſince they are ſeparated, t 
5 . Plaintiff's Bill is to charge the Defend: 
o a Wife o. f 
pay ber with the 100 J. but the Debt being 8 
100 l. void, tcen Years old, and the Promiſe made! 
. , A AG. kia Husband to a Wife, which this Col 
24 36, ue Concciveth to be utterly void in Law, 
| would not relieve the Plaintiff. 


Hurd 
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Harding contra Counteſs of Suffolk, 


an een. 


H E Plaintiff's Suit is for a Rent: 
Charge of 200 J. per Annum gr 
the late Earl of S»ffo/k with the Pri- 
ty and Conſent of the ſaid Counteſs 
5 March 7 Fac. to Sir John Townſend 
ceaſed, during the Life of the Plaintiff 
therine, to be iſſuing out of the Man- 
r of Walden in Truſt, and for the Uſe 
the Plaintiff Katherine, which Annui- 
was duly paid with rhe Conſent of 
e ſaid Counteſs all the Life-rime of the 
d late Earl; but the Counteſs after the 
d Earl's Death ſought to avoid the 
d Annuity,pretending a precedent Leaſe 
ade by the (aid Earl, 4 Fac. for many 
ars yet to come to certain Perſons in 
uſt for the ſaid Counteſs of the ſaid 
annor and Lands out of which the ſaid 
nt iſſues; and becauſe the Premiſes 
arged with the ſaid Rent lay intermixt 
at the Plaintiff could make no Diſtreſs 
Recovery, the Plaintiffs are remedileſs 
Law. 

For avoiding which Leaſe the Plaintiff 
duced a Fine levied by the ſaid late 
rl, and the now Earl in Mich. Term, 
Jac. of the ſaid Mannor and Lands 


Melden; and though no Indenture 
3 could 


4 24 Ze 


: 

* 
4 
8 
9 


8 Car. 1. ſo. 502. Ku Wo a 


anted 7 Lee, at, 
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could be produced to lead the Uſe of ti 
a ſaid Fine, yet they all alledged, th 
a the ſaid Fine was to the Uſe of the (ailfi 
Counteſs for her Jointure, and th: 
ſhe enjoyed the ſame by Virtue of ti 
ſaid latter Conveyance, and not by ti 
faid Leaſe , and ſo the ſaid Rent-Chargif 
ought not to be impeach'd ; and it dif 
not appear that the ſaid Leſſees for t 
Counteſs ever made Entry or Claid 
by Virtue of the ſaid Leaſe ſince d 
Fine. 
This Court at the firſt hearing up 
this Matter, declared, That the ſaid 
and Fine were both conſiderable, it 
ing then objected, that howſoever it we 
the Plaintiff ought not to be relieved 
Confidera» Equity, for that there was no Conſide 
0 tion fora tion for the ſaid Rent · Charge which mig 
| Rent Charge. move a Court of Equity to relieve t 
EE 2, Sat. Plaintiff any further than the Law wo 
LE 44 relieve him. 
| The Lord Keeper took Time to pen 
| | all the Pleading in this Cauſe before | 
= - would deliver his judgment. 
| Then rhe Plaintiff petitioned the Kin 
l Moſt Excellent Majeſty, who refer 
| Hate, Ae, ror the Conſideration thereof to the L 
YE Heng bs Ke. Privy Seal, and ſome others of the Lo 
| Ay A 5 of the Privy Council before whom 
. ' Marter was debated at large; but no 
8 being made by them, the Plaintiff 
E, or 4 2. ee, tit 
—_ 
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itioned the Lord Keeper, informing him 
f che ſaid Reference, and that it ap- 
eared to the Referees, that the Counteſs 
ad an Indenture made by the late Earl 
> lead the Uſes of the ſaid Fine, and 
hat the ſaid Lords Referees were of 
Opinion, that the ſaid Indenture being 
aterial, ſhould be produced by the 
ounteſs, which the Lord Keeper ordered 
d be brought into Court, which the 
ounteſs {till refuſed to do; fo the Lord 
ceper and Lord Privy Seal now hearing 
e Cauſe upon the Merits thereof, and 
aving maturely adviſed thereof, are clear 
f Opinion, That albeir no Cauſe were 
roved, yet in reſpect the Plaintiffs Suit 
upon a Truſt, they may and ought to 
relieved, for that the Suit is not to 
ake up or amend any Validity of the 
e Need in Point of Law, the Deed being 
alid and good enough; but the Suit is 
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d have the Truſt performed, for which Relief about 


[eric Plaintiff cannot ſue at Law, and to be tte confound- 


lieved againſt the confounding of Metes 
d Bounds, ſo that one Mannor is 
rt known from the other, which is 
ually relieved in this Court : But. as 
uching the ſaid Leaſe their Lordſhips 
LoiWclared , That if it could not be im- 
m Wached, the Plaintiff could not be re- 


leſs ſome Entry or Claim were made to 
i101 d avoid 


ing of Metes 
and Bounds. 


ved. Their Lordſhips conceived that 


_—_ i fe be rien. EEA ˙ Sew 4 


— —— 


— 
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avoid the ſaid Fine in 13 Fac. the fail 
Leaſe in 4 Fac. is thereby bound up in 
Law, and cannot be ſet on Foot to avoid 
the Plaintiffs Rent Charge, ſo that rh 
Plaintiff ought to be relieved in Equity, 
both againit the ſaid Rent-Charge ani. 
Arrears. Bur their Lordſhips further de 
clared, that if the Counteſs bring in i 
ſaid Leaſe and Deed, and can thereby. avoid 
the Fine, then that may alter the Cale; by 
if ſhe cannot avoid the Fine, then it mu 
be decreed as aforeſaid. 
And their Lordſhips order d the Coun: 
teſs ſhould leave, wich the Regiſter of the! 

Court, the Points on which ſhe will inſi 
for avoiding the ſaid Fine, or upholding 
the ſaid Leaſe againſt the ſaid Fine, a 
both Parties to prepare for that Purpoſe 

and their Lordſhips declared, that if 
Decree ſhall pals againſt the Countel 
4 and ſhe not yield Obedience thereto the 
yielding to a all the Mannor of Walden ſhall be ſubje 
Decree. to a Scqueitration for the ſatisfy ing of tit 
eee, (aid Decree. | 
2-// 2.24. That the ſaid Deed and Leaſe being 
produced, and the Defendant's Points 
avoid the Fine being as followeth (vi 
in theſe Words. | 
The Countels having Lands of got 
Value of her own Inheritance and do 
able of the Earl's Lands, joined in a Fine 
the Earl's Requeſt of her own Land, 5 


- 
* 


1. Point. 
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Part of his Land; in Lieu whereof the 
{WF arl made a Leaſe of divers Lands in 
Tom. Eſſex to Roger Pennel for divers Years 
et in being, in Truſt for the Counteſs, 
Ind after granted rhe ſaid Rent-Charge 
Into Sir John Townſend of Part of the (aid 
Lands leaſed, The Earl died, this Rent 
WS neither in Law nor Equity, as the ſaid 
MW ounreſs conceiveth to be laid on the ſaid 
eaſe-Lands during the Leaſe. 
| The Earl during his Life, and the 2. Point, 
Counteſs ſince his Death, enjoyed the 
Lands (o leaſed by Permiſſion of the ſaid 
P-nncl as Tenant at Will to him; in 
Shich Caſe no Fine levied by the Earl Fine barring 
debar Pennel, and not like to Saffynes a Term. 
aſe, where the Termer is put our of 
oſſeſſion, and then a Fine levied, in 
hich Caſe he is tied to claim, but nor 
cre. 


Alſo ( though it neeeded not) Pennel 3 2 


be 2 the Five Years made Entry and Claim. 

Ic aim, 

15 The Earl being ſeized of ſome Lands 4. Point, 
Poſſeſſion, and of the Lands leaſed to 

ein ennel in Reverſion levied a Fine of both. 

his Fine works diſtributively for Part 

ii Poſſeſſion, Part in Reverſion, and doth Eſtate turned 

Pot turn the Eſtate of Penne into a Right, * Nb 

z00F"d conſequently doth not enforce him to 

owi8"y Entry to avoid the Fine, 

ne 


F The 


| 


| / 4/3 e., So upon the whole Matter their Lore 


| 
| 


: 
/ 
. 


ante, S Rent- Charge, but che Poſſeſſion whid 


1 | 
0 
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5. Point. The Counteſs within Five Years aft 


the Fine in the behalf of the Leſſee, mad | 
Entry and Claim, and did the like within 


Five Years after the Earl's Dcath. 


And the Counteſs being heard upon thi 


ſaid Points, none of them could be prof 


ved, nor could prove that Pennel eve 


ſcaled a Counterpart of the (aid Leaſe, off 


ever accepted of the (aid Leaſe, or ever ſ 
much as knew that the ſaid Leaſe was mad; 
unto him, or that Pennel ever had Pol 
ſeſſion of ſuch Part of the Premiſes 2 
were out of Leaſe, or that he or any fc 
him made any Entry into the ſame, nd 
that he received or claimed by Virtue ( 
any Leaſe or Eſtate made to himſelf an 
Rents of ſuch Lands contained in the ſai 
Leaſe, as were demiſed ro Under-Tenant 
bur ſuch as he received, he received a 
Servant to the Earl. 


ſhips declared the Points inſiſted on b 
the ſaid Counteſs to avoid the ſaid Fine 
A ſleeping and ſupport the ſaid Leaſe, were not mad 


Leaſe the Leſ· our, and are of Opinion that the ſaid Leal 


lee not know. aS a ſleeping Leaſe, and that no Frui 
ing of it, or 


n of Ule was made thereof, either befor: 
2 0 . . 

and was ne- the ſaid Fine or after, and is bound u 
ver in Poſſeſ- in Law by the ſaid Fine and Proclame 
fion bound tion and Non-claim of Pennel, and cat 


by Fine and ; 2 
Huge eng not be ſet on Foot to avoid the Plaintiſf 


th 


„ c r * * 
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he Counteſs had of the ſaid Mannor 
once the Death of the ſaid Earl, and now 
Hhath, is by and under the (aid Fine, and 
the Indenture leading the Ule thereof, di- 
ected by the Indenture of Uſes now 
produced, by which the ſame are limited 
Wo che ſaid Counteſs for Life in Remain- 
err afrer the ſaid Earl for her Jointure; 
and therefore the Plaintiff ought in Equi- Relief for 
y to be relieved, both for the ſaid Annui- Aunuity and 


| a rrears, 
and Arrears, and decreed the ſame ac- = Boer 412, | 


ordingly. 4 146.145; 14% 212) 


Rigault contra Clobery, 9 Car. 1. fo. 730. 


HIS Cauſe being Matter of Account, 
was referred to Commiſſioners to 
determine, which they could not do with- 
Tut the Plaintifls Attendance, it was pray- 
:d that his Lordſhip would grant the 
plaintiff Liberty to attend the ſaid Com- 
iſſioners. | 
His Lordſhip conſidered that he cannot 
grant any other than Day- Writs. It being 
clolved by the Judges, that granting Li- 
derty to Priſoners in Execution by other A Priſoner 
Writs is againſt che Law; but his Lord- in Execution 
ſhip is content he ſhall from I ime to Time Gal bave fo 
have ſuch and ſo many Day-Writsas ſhall Win 48 
be needful for his Attendance on the Com- needful io 
miſſioners without paying any Fees, either attend Com- 
for making or ſealing of them. milioners 
| F 2 Plomer 
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Plomer contra Dominam Plomer, 9 Car. i. ; 
fo. 457. N 


On Payment H E Plaintiff bringing 100 /. to pay N 
of 100 l. the 


Defendant's to the Defendant, one Margaret 
Daughter Smith, the Defendant's Daughter, ſnarch-W 
lpaicheth a= ed 20 l. out of the 100 J. and wen 
way 201. the away therewirh; the Defendant would 
OO de inforce the Plaintiff to pay the ſaid 200 
chargeabie Pretending ſo much due to her by th 
with it till. Plaintiff. 
recovered a- This Court ſaw no Cauſe to charge th 
3 Plaintiff therewith, and for that the (aid 
and an In- Defendant Margaret Smith liveth apar 5 
junction for from her Husband, and hath ſo done foi 
_ —_— many Years, and will not anſwer th 
Baron ad Plaintiff's Bill, this Court would no 
Feme live a- charge her Husband with the ſaid 200 
tobe? 11 in regard of their living apart, but tha 
Ayr on Ky the laid Margaret Smith ought to anſwe 
charged with the ſame; and ordered that the Deſen 
bis Wifes Cant Lady Plomer ſhall not take Advan 
M againſt the Plaintiff for the ſame 
5 — but expect till the Plaintiff can recover tix 
The Wife or- fame from the ſaid Margaret, and tht 
dered to an- Plaintiff is ro proſecute the ſaid Marga 
_—_ with Procels of Contempt for her Anſwei 
tempr. and granted che Plaintiff an InjunRion # 


gainlt the Defendant. 


aA nes ©, ou, AY 


Lak: 
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9 Car. 1. fo. 135. FL - 
f, Ss nge 


Lale contta Philips, 
1 : 

HE Defendants have pleaded the fo. - 4. 44 72.) 

: Privilege of the Court of Exche- 2 . /77. = 
quer, and that they ought not in reſpeQF V1 {41 | 
au thereof to be drawn to anſwer the Plain. 2 | 


| 
ch riffs Bill in this Court, albeit the conſtant — / , 


tf 


en{Wrecedents of this Court were to the con” 
uld trary. R 
o This Court ordered the Defendants to 
theWhew Cauſe why the Plea ſhould not be 
woverruled. "+ 1-5 4 
The Defendants produced a Precedent ,., 
Bn 16 or 17 Eliz. Nott contra Hutton, and 
the Lord Keeper declared he had hereto- 
fore ſeen that Precedent, but had alſo ſeen 
ery many Precedents in this Court to the 
ontrary ; but however it were in Point | 
pf Precedent, yet the Defendents Plea be- piea. | 
Ing inſufficiently pleaded, therefore and for 1 
hat neither by Law nor by any Precedent i 
any more than only one Plea is ro be ad- | 
itted to the Jurisdiction of a Court; juriſdiction. 
herefore in this Caſe the Plea being inſuffi- . ̃ 
ently pleaded the Defendant ought to 2-2 ;*<__Þ 
anſwer ; beſides, this Suit at the exhibiting = 5 nd be: 71 
of the Bill was a joint Suit againſt Sir N- . 77 - iN 
ven bolas Forteſcue, who for ought appearing, ? 1 
n Fad no Privilege in the Exchequer ; and p;;,jege. | 

though Sir Nicholas Forteſcue being dead, 

yet when the Court was at the firſt duly 

F 3 and 


Lad e % 4 I 
* * = | ; & 2. 


$ 


- 
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and lawfully poſſeſt of the Plea , his 
Death ought not to give any more Pri. | 


vilege to the other Defendants to dray 


vge ſhould have had at the beginning, or 


overruled, 


* 2 Bill in this Court. 


i of fot: Pho bon Kennedy contra Dominam Vunlore, 
33 .. Fe. 4 9 Car. 1. fo. 1 93. 


gainſt Ferrers, Goſſon and Johnſon, who ſold 


this Court, and againſt Sir Peter Van. 
lere, who purchaſed the ſaid Lands, which 
Bill in Od. 19 Fac. was diſmiſt : After 
which, Sir 70. Xenhedy being dead, and 
the Plaintiff inſiſted himſelf to be te- 
lieved, both by the ſaid Deed and as Heir 
and Adminiſtrator to his ſaid Brother, 
did 21 Fac, exhibit his Bill againſt the 
ſaid Sir Peter Faulore in his Life time to be 
telieved for tho ſaid Lands, or the D 
plus 


Pd 
- 
Cf 6 


the ſaid Lands by virtue of the Decree off 


* 
* 
Tx; 


Plea of Pri the Cauſe from this Court than they 


quei to draw While he lived; and therefore his Lordſhip IM, 
a Cauſe from doth adjudge the Defendants Plea to be 
this Couft jnſufficient, and ordered the Defendants 

to make a direct Anſwer to the Plainritis , 


lj HIS Caſe is upon a Plea and De- 

. murrer (viz.) That the PlaintifiM 
by his firſt Bill pretending that Sir Fo. Ae 
edy his Brother had transferred his Right 
in equity touching the Lands in queſtion 
to him, and prayed Relief in Equity 2. 


Reports in Chancery. 


; lus of the Value thereof: To which 
Will the ſaid Sir Peter put in his Plea and 


DPcmurrer, ſetting forth the ſeveral Or- 


£6 


Bers and Decrees touching the ſame, and 
the Purchaſe and Conſideration by him 
paid, being 10000 J. for a Reverſion de- 
pending upon the Life of the Lady Exer, 
Tbich Plea and Demurrer was reported 
ſinſufficient by a Maſter of this Court; 
Het at arguing the ſame afterwards in this 
Court the (aid Plea and Demurrcr was 
5 Feb. 22 Fac. adjudged ſufficient, and 
The Bill diſmiſt, and Diſmiſſion ſigned and 


inrolled, after which the (aid Sir Peter by 


& WDccd 3 Car. conveyed the ſaid Lands to 


e Defendant, the Lady Vanlore his Wife, 
Kuring her Widowhood, and after to his 
Children and Grandchildren, many of 
them Infants, and after died. After which 
he Plaintiff exhibited another Bill againſt 
che ſaid Lady Vanlore, and Sir Edward 
Powel for the aforeſaid Lands, and allo 
2 Mills, and 50 Acres of Meadow, which 
the Plaintiff inſiſts was not in Sir Peter 
Vanlore's Purchaſe made from Ferrers, Goſ- 
on and Fohnſon , and allo for 2000 J. 
which the Plaintiff inſiſts that the ſaid 
Sir Peter did not pay of his Purchaſe 
Money which is ſtill in Sir Peter's Hands. 
To which Bill the ſaid Defendants plead- 
ed and demurred as aforeſaid, and the 
Maſter again reported the ſame inſufficient, 


F 4 yet 
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yet the Court again adjudged the fare 


{ufficient, and di{miſt the Bill. 1 
Since which the Plaintiff exhibited 
new Bill againſt the Defendants, and th 
Children and Grandchildren of the (aid 
Sir Peter for the ſaid Lands, Mills, Mea 
dow, and the 20001. To which they 
pleaded as before; and the Maſter report | 
ed the ſame inſufficient, and thereupon : 
the Cauſe was debated and heard at large 
and the firſt Day of June an Order waß 
made reciting the whole Subſtance and 
Progreſs of all the Buſineſs and Procced-W 
ings in this Court touching the ſaid Land 
at Tunbridge, as well in the Time of th 
now Lord Keeper, as in the Times of hi 
Lordſhip's Predeceſſors, the Lord Eleſmer: Mi 
Lord Verulam, and the Lord Biſhop of 
Lincoln, by which it was then ordered 
Thar the Plaintiff ſhould by the firſt Day 
of the laſt Term produce Precedent 
where this Court hath heretofore give 
Relief for Matters in Equity mentioned it 
Orders before any judicial Order and Dei 
cree made for Recovery thereof; and allo 
to ſearch whether the Decree mentioned 
in the ſaid Order were ſigned and inrolled,ſ 
and ſhew what Matter he could for main 
taining this Bill. 5 
The main Points now inſiſted on by 
he Plaintiff to maintain his Bill were! 
That Sit Peer Yanlore was no Party ol 
the 


a. Aa 1 — r — rn 
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the Suit between Sir 70. Xennedy and the 
Feoffee, and that Sir Peter came in and 
iſ purchaſed pendente lite, and that the Lands 
8 were not fold at a full Value as they 
were then worth at the Time of the Sale, 
and that the ſaid Lord Eleſmere was not ac- 
1 quainted with the Purchaſors according 
to the intention of the former Orders; 
and that the Decree whereupon the ſaid 
e Sale was grounded was after reverſed ; 
and that upon a Hearing before the late 
nd Lord Chancellor Bacon, being then al- 
d ſiſted by the Lord Chief Juſtice of the 
Common Pleas, and Mr. Juſtice Dodderidge, Pecrees con- 
h the Court was of Opinion, that Sir Peter traty. 
hi ; ſhould have his Money again, but not the 
whole Benefit of his Bargain; and there- 
0 ; fore it was then decreed, that Sir John 
ed Aennedy ſhould pay as well the ſaid 
Jay 10000 /7. Purchaſe Money, as allo ſo much 
ti as Sir Peter paid to the ſaid Lady Emer 
ven for the Poſleflion, with Intereſt within a 
i Year following, or elſe the Lands were 
DeWdecreed to the ſaid Yanlore, which De- 
allofWcree not being drawn up and inrolled, 
nediFa Commiſſion was ordered to iſſue to 
led, Wurvey the ſaid Lands, and Sir Peter 
aim to be paid what he was out of Purſe 
wich Intereſt, either by ſome Part of 
the Lands or Money. And the Plain- 


( 


by 


ere tiff alſo inſiſted that the ſaid Lands were 
worth 


to 


the 
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dente lite, whereas by Order of 4 De 
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worth 1200 per Annum, and that Sir Petey 
paid but 10000 J. for the ſame, and ma. iſ 
ny other Reaſons were offered by the 
Plaintiff for maintenance of the ſaid Bill. 
But his Lordſhip having heard the Mat- 
ter debated at large, and adviſedly con- 
ſidered of the Orders which were made 
in the Times of his Predeceſſors, doth find 
that becauſe the Lord Eleſmere, who decree! 
the Lands to be ſold, did by his Order 
provide that his Lordſhip ſhould be made 
acquainted with the Sale and Purchaſors, 
that the Lands might not be fold at an 
under value, and becauſe there is no 
Notice made appear, therefore it is al- 
ledged that the Purchaſors came in per 


13 Fac. that becauſe rhe Order for Sal: 
of the Lands was not an abſolute Order 
and Decree, the Purchafors would nal 
deal, and then the Lord Eleſmere made the 
ſaid Order an abſolute Decree, and there 
upon the ſaid Lands were ſold to the ſaid 
Sir Peter, upon which his Lordſhip con- 
ceiveth that the Lord Eleſmere took No 
tice of the Sale and Purchaſors. And 
this Court finds that the Lord Bacon un 
dertook the Cauſe as an Arbitrator only 
and awarded Sir Fo. Kennedy to pay Sit 
Peter 17000 l. or elſe Sir Peter to enjoy 
the ſaid Lands; which Arbicrament not 
taking by Sir Fohn Kennedy the Matic 
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was heard in open Court again, and the 
Lord Bacon being aſſiſted with the Judges 
aforeſaid, it was decreed that Sir Fo. Aen- 
nedy ſhould pay to Sir Peter Vanlore his 
Money with Intereſt in a Year, or elſe the 
Eſtate of Sir Peter was thereby decreed ; 
which Decree Sir 70. Aeunedy did not draw 
jup nor inrol, and the. ſaid Sir Peter conceiv- 
kd he had no Cauſe to do it, and this 
Court finds by the Order of 23 Far. 17 Fac. 
by which Sir Peter was to take a Propor- 
tion of Land for his Money, upon a Survey 
to be taken, was made by the ſaid Lord Ba- 
7 alone without Conſultation had with 


bY and was repugnant to the Decree 


Court ſees no Caule why the ſaid latter 
Prder ſhould be any Ways binding. 

This Court therefore in regard of the 
Necrees and Diſmiſſions aforeſaid, and in 
tczard the Defendants claim under Sir Pet. 
anlore, and have had ſo long Poſſeſſion, 


Jo- 

na ple Conſiderations by the Decrees o 
un this Court, and his Eſtate eſtabliſhed by 
no many Decrees as aforeſaid. And for 
Sie hat, rhe Mills, and 50 Acres of Meadow 
jon chich the Plaintiff claims, pretending 


hey ate comprized in the general Words 
the original Conveyance under a 
the 
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the Judges, who aſſiſted his Lordſhip for- Decree re- 


. ay to a 
ormer De- 
ade by the Court, aſſiſted as aforeſaid, cree without 


without a Bill of Review: And ſo this 2 Bill of Res 
view, 


and he claimed as a Purchaſor for valua- 4 Purchaſor 
f for valuable 


Conſidetra- 


tions. 
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the Plaintiff claimeth, it ſufficiently ap- 

ars that the ſame were not compriſed 

in the ſaid Plaintiffs Conveyance ; but 

were conveyed upon a ſecond Purchaſe 

thereof, made by Sir Peter of the Lady 

Hunſdon for valuable Conſiderations, and MW 

for the main Purchaſe the ſame was but 

A Parcbaſer a Reverſion depending upon a Contin-W 
* _ gency ; and if the Lady Exer had lived 

be drawn to AS by courſe of Nature ſhe might, the 

take his Mo- ſaid Vanlore had had a very dear Bar: 

ney ww 2 gain; and beſides, this Court doth con- 

Life die. not. ceive that it ſtands with the Rule of Ju. 


{ 

| 

| 

withſtanding ſtice, that if Lands be bought in Rever-i&c 
4 

" 


the prerence ſion expectant upon Death, and the Te 
of pendent: nant for Life die, a Purchaſor by thi 
tr Decree of this Court, after ſuch Proceed. 
ings as aforeſaid, ſhall not then be drawn 

to take his Money again with Intercltg 
notwithſtanding the pretence of pendent 

Payment of lite; and that this Suit is not well brought 
—_— bar. And as for the 2000 J. if it were not paid 
y the : r 
Statute of Li- by Sir Peter to the ſaid Ferrers, &c. it i 


mitations. barred by the Statute of Limitations. 


Marſh contra Kirby, 10 Car. 1. fo. 25 


THA Julius Marſh deceaſed by hi 
Will deviſed the Rents, Iſſues and 
Profits of all his Meſſuages during hi 
Intereſt therein to his Wife for Life, and 
if ſhe died before the Expiration of 4 
| al 
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2 
ſaid Intereſt then the ſame to come a- 
mongſt all his Children equally, and that 
his Wife ſhould not fell. And the ſaid 
Teſtator conceiving his Wife to be with 
Child, deviſed ro the Child, ſhe then 
went With, a Leaſe of two Houſes, and 
ordered a Moiety of the Profits thereof 

to be put out by the Overſeers of his 

EWill as a Stock for the Benefit of ſuch 

Child, and the other Moiety for her Main- 

tenance till Age or Marriage. And by his Will. 

Will farther declared, that if all his Chil- 

dren ſhould die before Marriage or Age 

bof 21 Years, then the Premiſes deviſed to A Child nor 
is Children ſhould remain to Brothers 8 
und Siſters Children; and that four of Death hai 
the Teſtators Children died before Mar- have the 
Tiage or the Age of 21 Years. And Alice þ e 
Pho was not born at the Time of the Te- Berit“ the 
Jators Death is only living. | 

& This Court on reading the Will doth 

Eonceive that the collateral line have no- 

Thing to do with the Eſtate of the Teſta- 

tor during the Life of the ſaid Alice the 


Paughter and diſmiſſed the Plaintiffs Bill. 


- Lake cont. Lake, 10 Car. 1. fo. 246: 

an 

his HIS Caſe is touching a double Por- Double Por- 
and tion. This Court conceived the tion 


00 J. was included in the Will, though c / A 
harged by Deed on Lands. % 2 ul. If 


2 Coles e. Corbi 
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= Bond. 

4 Zed 91 Lo 2 
ö 9 . 

| Antiquity. 
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Coles cont. Emerſon, 10 Car. 1. f. 170. 


1 HE Bill is againſt a Bond of 60 
entred into in Anno 1612, to pay 
30 l. at 9 Days end, which was never 
ſued till now, although the Defendamt 
was always Neceſſitous and a Priſoner, and 
the Plaintiff a Man of Worth. 

This Court conceived the ſaid Money 
to be ſatisfied, it not being demanded ir 
22 Years, and decreed the Bond to be do 
livered up to be cancelled. 


Carpenter cont. Tucker, 10 Car. 1. fo. 228 


& i HIS Caſe is touching a Bond i 
100 J. entred into 9 Fac. to Charli 
Tucker deceaſed, which is 22 Years ſince 
which Bond was left in the Hands of on: 
Orpwoed, as a void Bond, the Money there 
by payable being long ſince ſatisfied, wi 
the Plainrift inſiſts ; foraſmuch as the ſail 
Bond is of (ſuch Antiquity, and the De 
fendant Tackers Father, the Obligee, lived 
till about 7 or 8 Years paſt, and never de 
manded the Money, nor had any Inteccl 
therefore, and the Bond is but lately com 
to rhe Defendant Zuckers Hands, who i 
his Father's Execuror. 
This Court doth conceive that the (ai 
Bond hath been ſatisfied, and ought + 
eithe 
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either in Equity or good Conſcience, af- Bond anci- „ , 
ter ſo long Time, to be put in Suit againſt 31e , , 
the Plaintiff, and decreed the ſame to 11/1 ©. 39. 2:4 
be cancelled, and if Judgment entred intereſt paid /1-»/99 | 
8 thereon, the ſame to be vacated. decreed to be 
cancelled, | 
Domina Savil cont. Savil, 10 Car. 1. fo. 45. | 
HE Bill is to diſcover the perſonal Cuſtom of | 
Eſtate of Sir Henry Savil, deceaſed, 7% as tothe 
late Husband of the Plaintiff Dame Ma- wager Ad 

y, and to have her Moiety of the ſame, dying within 
according to the Cuſtom of the Province hat Province. 
of Tork. It is obſerved, that when any e G 7. 254. | 
one living or dying within the ſaid Pro- +, 7-250. 

vince, hath a Wife and no Child at his 

A Dcath, being poſſeſſed of a perſonal Eſtate 
ef Goods, they are to be equally divided 
into two Parts, the one Part whereof to 
the Party dying without Iſſue, and the 
bother Part to his Wife, over and above her 
Jewels and wearing Apparel; and the 


Phaintiff alſo prayeth relief againſt an Af- 


N 
. 
5 
C 
* 


ce, 
Ni 
T6 

% 
aid 


be gnment of certain Mortgaged Lands, un- 
vollE'uly gotten from her Husband a little be- 
deore his Death. 

el The Lord Keeper after deliberate hear- 


ng of the Matter and Proofs, took Time 
0 adviſe touching the Cuſtom, and heard 
he Counſel ſeveral Times, and having ta- 
en all the particulars of the Caule into 


-onfideration, and finding the demands to 
2 be 


OM: 
0 1 


(ail 
> nd 
jth! 


80 


0 nl». or! 7.50, 
g- eus Haller., 


. i, [7% 1885. 
255, Z DS: 2 bot. 
e, i, 100, IM, 
* K. DN. 86, 


| SG 


! 


| Cmnoliue/ ian ga, Revet cont. Rowe, 10 Car. 1. fo. 405. 


5 5 
„.. 


eee. 2897 being ſeized in Fee of certain Houſes and 
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be great on both Sides, and the Parties 
wholly ſubmitting the ſame to his Lord- 
ſhip, his Lordſhip decreed that the ſaid 
Defendant John Savil, ſhall pay to the 
Plaintift the ſum of 900 J. in full ſatiſ⸗ 
faction of all Demands upon the ſaid Bill, 
Vide a late Statute 4 William and Mary, 
this Cuſtom altered, 


H E Suit is to be relieved touching 
the Evidences of certain Houſes and 
Lands in Tottenham and Felixtown, the 
moiety of the Rents and Profits of a 
Houſe in St. Bartholomew's, and the ſumol 
1300 l. and the Profits thereof, and other 
Things. | 

The Caſe is, That Sir Fohn Hay mob 


Lands in Tottenham, ſetled the ſame on 
his Daughter Mary and the Heirs of her 
Body, and for default of ſuch Iſſue, the 
remainder to him the ſaid Sir Fohn Hay 
wood; that the ſaid Mary his Daughter ot] 
Married with the Defendant Sir NicholuMicr 
Rowe, and had Iſſue by him Mary het cu 
Daughter, and dyed, which ſaid Mary 
the Grand Daughter to Sir 7obn Haro bir 
dyed without Iſſue, and ſo the ſaid Land ſho 
in Tottenham do belong to the Deſendauiſ the 
Sir Nicholas Rowe (as Tenant by thi 

Courteſi 


10 Swe $# — 


of his Will; and the ſaid Sir 
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Curteſie of England) and the ſaid Sit 
Jo. Hayward being ſeized of the Reverſion 
of the ſaid Lands and Houſes in Totten- 
ham in Fee to him and kis Heirs, by Will 


[deviſed the ſame if his Grandchild died 


without Iſſue ) to his Wife during her 
Life, in Caſe ſhe ſhould be alive after the 
Curteſie determined; and that after het 
Deceaſe, or if the ſhould not then be 


living, then to the Plaintift being his only 


Siſter's eldeſt Son, and to the Heirs of his 
Body. And deviſed his Lands in Felix- 


Womn in Com. Eſſex both Fee and Copy hold, 


to his Wife for Life, and after to rhe ſaid 
Mary his Grandchild, and the Heirs of her 


Body; but if ſhe ſhould dic without Heirs 


of her Body, then the ſame to the Plain- 
riff, and to the Heirs of his Body, and 
ſurrendered the ſaid Copyhold to the Uſe 


vard being poſſeſt of a Leaſe of a Houſe in 
Great St. Bartholomews, deviſed the ſame to 
his ſaid Grandchild Maty, in caſe ſhe ſhould 
be then living at the Time of his Deceaſe, 


otherwiſe he gave the ſame ro the De- 
tendant Hanchet, whom he made (ole Exe- 


cutor, with Proviſo in caſe his Grandchild 
ſhould be living at che Time of the ſaid 


dir John's Deceale, tliat then his Executor 
ſhould account tg the ſaid Grandchild for 


the Profits and Rents of the ſaid Houſe, 


as to one Moicty of the (ſame, at the Age 
G of 


Jo. Hay- Will, 
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of 21 Years or Marriage, and the ſaid 
Hanchet to retain the other Moiety to 
himſelf; and the ſaid Sir Jo. having a Mort. 
gage of 1300 l. upon ſome Lands in Aentiſ 
Town, deſired in his Will that his Execu- 
ror ſhould purchaſe the ſame out of the 
Reſidue of his Eſtate, and then did give 
the ſame to his ſaid Grandchild and the 
Heirs of her Body, and thereby alſo de. 
fired his Executor to apply the Profits 
thereof to the Performance of his Will 
and the Benefit of his {aid Grandchild, and 
account to her for the ſame at the Age | 
21 or Marriage, retaining 20 J. per Annun 
for his Pains therein; and if his faid 
Grandchild Mary died without Heirs d 
her Body, then he deviſed the fame to the 
Plaintiff and the Heirs of his Body, ant 
the Account thereof to be made to hin 
the ſaid Plaintift or his Heirs; but in Cal: 
the (aid Purchaſe ſhould not be made 
then his Executor ſhould take the (aid 
1 300 J. and apply the ſame for the Beneft 
of the ſaid Grandchild, and be account 
able ro her for it at the Age of 21 0 
Marriage, reckoning himſelf 20 Marks pr 
Anuum for his Pains, and if the died befor: 
Marriage, then he deviſed the ſaid Mone) 
and Profits to ſuch Uſes as in his Will, and 
gave all his Books, and a Moiety of the 
Reſidue of his Goods and Chatrels anc 
Debts to his ſaid Grandchild in on c 
ou 


— _— LCD. 3a ACC. — _—_— _—_— — — r 


— G w» wwõ g e a_ As —_—QC 


Reports in Chancery. 83 


ſhould be married, and the other Moiety 
to the Plaintiff, and ſoon after the ſaid 
Sir Fo. Hayward died, and the (aid Hanchet 
his Executor poſſeſt himſelf of the ſaid 
1300 l. as alſo of the Books and other per- 
| ſonal Eſtate of Sir Fohn's. Since which 
Time the ſaid Mary the Grandchild died 
before her Marriage or 21 Years of Age, 
by Reaſon whereof, and of the ſaid Will 
the Plaintiff claimeth the Deeds and Wri- 
WW tings of Tottenham and Felixtows, as allo 
che Moiety of the Rents and Profits of 
che Houſe in St. Bartholomews, which ought 
to have been accounted for eto the ſaid 
Grandchild, and alſo the 1300 , on the 
Mortgage and the Profits thereof, as alſo 
che Books and Moiety of the Reſidue of 
che other Goods, Chattels and Debts. 
g This Court aſſiſted with Judges on per - Conſtruction 
uſal and due Conſideration had of the „f Will. 
aid Will, are clear of Opinion, that 1300 I. % . #6 
and the Profits thereof ſince the Death of G . 297 
che ſaid Grandchild, as alſo the Books 
and Reſidue of the Goods, Chattels and 
8 Debts of the ſaid Sir Fo. Hayward do in 9 — 9 g 
— 


"WW Right and Equity, according to the ſaid 

Will belong to the Plaintiff, and that the 

Leaſe of the Houſe of St. Bartholomews be- 

0 longs to the Defendant Hanchet the Exe- . | 

cutor, and decreed accordingly. 7 
1 j 


Nott 


1 | G 2 


> 
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ſtom to have her Part of the (aid Leaſe 
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Nott contra Smithies, 10 Car, 1. fo. 402. 


HE Suit is to have proportionable 
Part of a Leaſe, and the Profits 
thercof according to the Cuſtom of the 
City of London, the which the Teſtator 
Edward Semſter the Plaintiff's Father by his 
Will hath directed the Defendant's Smi- 
thies his Executors to convey the ſame to 
the Defendants George and Edward Semſter 
his Sons. 

This Court, on reading the Deed made 
to the ſaid Executor, whereby it appear'd 
it was in Truſt to the Uſe of the laſt Will 
of the ſaid Teſtator, declared that the ſaid 
Deed of Truſt made to the ſaid Executor, 
is contrary to, and againſt the Cuſtom of 
London, and that the Plaintiff Elia. being 
Daughter, ought according to the Cu- 


and Profits thereof, 
Scot contra Wray, 10 Car. 1. fo. 348. 


HE Parties in this Cauſe did reſet 

the Differences berween them to 
Arbitrators, who made their Award, by 
which Award it was awarded, That Re 
ger Whittey ſhould have ſuch and ſuch 
Lands; and it was provided by the ſaid 
Award, that if any Doubts aroſe, hy Ar- 
itra- 
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bitrators to interpret and expound the 
ſame. That the Defendant Wray found a 
Defect in the ſaid Award (viz.) that the 


| ſaid Roger Mhiuey ſhould have the ſaid 


Lands, and not that the ſaid Roger Whittey 
and his Heirs ſhould have the {aid Lands; 
ſo it was inſiſted that the {aid Reger had 
but an Eſtate for Life, whereupon three 
of the four Arbitrators only living, by 
a Writing under their Hands and Seals 
did declare they meant the Lands to rhe 
laid Roger and his Heirs for ever, and 
that the Word ( Heirs) was left out by 
a Miſtake ; that the ſaid Roger being in 
Poſſeſſion of the ſaid Lands, conveyed 
the ſame to the Plaintiff Scott and his 
Heirs. 

The Defendant claiming by the old 
Deed of Entail, ſeeks to ejec the Plain- 
tiff out of the Premiſes. 

This Court, upon the Peruſal of the ſaid 
Award and Explanation thereof, and of 
the Depoſitions of two of the ſaid Ar- 
bitrators, who are all that are living, 
who depoſe that it was intended that the 
laid Roger and his Heirs for ever ſhould 
have the Land, conſidering that the A- 
ward was long ſince made and executed 
on both Parts. And his Lordſhip cal- 
ling to his Aſſiſtance Mr. Juſtice Crook 
and Mr. Juſtice Crawley, two Reverend 


Judges, took their Opinion touching the 


G3 Point 
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A defective Point in Queſtion for decrceing the ſaid 
Lolas Award and Explanation thereupon ; the 
good, and Arbitrament being voluntary and with- 
decreed a Fee out the Direction of this Court, but exe- 
though there cuted on both Sides, are all clear of Opi. 
uv we nion, That this Court ought in Point of 
ord Heirs 
in the Aa- Juſtice and Equity, to ratifie and confirm 
ward. the ſame by Decree accordingly, and that 
I the Plaintiff Scott and his Heirs do enjoy 
5 the ſaid Lands againſt the Defendants, and 
* WW « . 1 5 - . 
3 all claiming, &c. according to the ſaid 4. 
N. 


8 437 0 . 
a ward and Explanation as aforeſaid. 
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| Byat contra Pickering, 10 Car. x. fo, 767. 
l Juriſdiction "HIS Court declared rhe Privilege 
1 of Camlridhe of the Univerſity of Cambridge ought 


Helbganes, by this Court. 

270 | i 
0 4 Bates contra Micklethawit, 10 Car. 1. 
4 fo. 869. 

| Win. H AT Dr. Bates by his Will ap 

pointed that his Eſtate being 2 500ʃ 

be divided into Two Parts, and be- 

queathed one Half thereof to the Plain. 

tifl, and the other to the Plaintiff's Sor 

an Infant, out of which Eſtate 700 

was in Bonds taken in the ſaid Infant 


Name. 


The 


maintained. to be maintained, and not to be infringe 


£4. At 


— 
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The Queſtion is, Whether the ſaid Mo. Bonds taken 
ney in the Infant's Name, as aforeſaid, iu Deviſee's' 
ſhall be accounted Part of the Teſtator's e, ger 


e. perſonal Eſtate diſpoſed by his Will. of 3 = 
or This Court is of Opinion, That it is ftawor's Eſtate 


of WPart of the Perſonal Eſtate, and to be di- diſpoſed by 
m {vided as aforeſaid. is Will, an 


to be divided 
At | 5 6 3 
Wy Arundel contra Trevillian, 10 Car. 1. 4% #7. 
1d fo. 402. 
A. 


HAT the Plaintiff did enter in- gond to pro- 
to a Bond or Bill of 100 J. to the cure a Mar- 
Defendant, formerly promiſed by the vate decreed 
Plaintiff to the Defendant for effeQing |2,** cel. 
a Marriage between the Plaintiff and Eliæ. 
his now Wife, which was effected accord- 
ingly. 
= this Court utterly diſliking the 
| Conſideration, whereupon the Bill was 
given, the ſame being of dangerous Con- 
ſequence in Precedents. Upon reading Precedents. 
| Precedents wherein this Court had given 
Relief in the like Caſes againſt Bonds of 
that Nature, and taking Notice of other 
Precedents of the like Nature, thought 
it not fir to give any Countenance unto 
Specialities entred inro upon ſuch Con- 
tracts, and decreed the ſaid Bill ro be can- 


1 celled. 


ge 
ed 


0 G 4 Geofrey 


An old Bond 
and never 


ſued, decreed 
to be can- 


> 7 ” 
= Fifi af ft 7 
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Geofrey contra Thorn, 10 Car. f. f. 590. 


A Bond of 300 /. Penalty without a 
Condition, entred into by the Plain- 
tiff to the Defendant, to ſave the Defen- 
dant harmleſs againſt a Bond of 200 /. the 
ſaid Bond being 23 Years old, and not 
ſued in that Time, decreed to be delivered 
up to be cancelled. 


Blackwel contra Redman, 1G Car. 1. 
fo. 609. 


T H AT the Plaintiff being a Linnen- 
Draper, was by the Defendant drawn 


„ to play at Dice at the Houſe of the 
1 Defendant Axtel, and that the Defen- 
dant Baller having won about 50 /. of Wi 


che Plaintiff, which was done by falſe 
Dice brought thither by the Defendant 
Redman; the Defendant Redman did lend 
to the Plaintiff ſeveral Sums of Money, 
amounting in all to Forty Pounds, which 
the ſaid Buller likewiſe won from the 
Plaintiff: The Defendant Redman inſiſts 
that he did diſſwade the Plaintiff from 
playing after he had loſt rhe ſaid 50 /. and 
was unwilling to lend him any Money ; 
yet the Plaintiff importun'd him, who 
after that gave a Bill under his Hand for 
the Payment thereof in few Pays, and 
r= B93 «© $us | . yet 


SO we foe > On 


Ir 
d 
jt 


caring, that the ſaid ſeveral Sums ſo 
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yet afterwards got the ſaid Bill away from | 
he Defendant, and that the ſame Money 
ent to the Plaintiff was Money paid by 
the ſaid Buller unto the Plaintiff for a Debt | 
due unto him from Buller. Yet it ap- 


ſent ro the Plaintiff by the Defendant 
Redman was but the ſame Money which 
the ſaid Buller had formerly ſo won of 
he Plaintiff, and lent divers Times over 
dy the ſaid Redman for the ſaid Buller, 
Ind all gotten again by the ſaid Buller; 
and it did not appear that the ſaid Bul- 
{r was really indebted to the ſaid Red 

an in any Sum, nor that he did ever re- 
tover or had Satisfaction for the ſaid 40 J. 
om Redman. 

This Court was of Opinion that the A perpetual 
aid Monies were unduly gotten from ee, fee 
pe Plaintiff who can have no Remedy 3 
t Law for the ſame againſt Buller, he Money undu- 
eing beyond Seas: And this Court de- N won at 
ced a perpetual Injunction againſt Rea- 9 — £114 
an's Proceedings for the 40 J. and that 
e Plaintiff ſhall be diſcharged from the - © 
aid Action for the 40 l. and of the ſaid 
ot. : 


822 
8 s 
hs 
- 

-» 


Dominus 
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Dominus Arundel contra Arundel, 
10 Car. i. fo. 668. 


Witneſs examined for the Plaintiff 
and was to be croſs examined for the 
Defendant, but before he could be croki 
examined died, yet this Court ordered 
his Depoſitions to ſtand. 


Caldwel contra Wheat, 10 Car. 1. fo. 319, 
328, 400. 


HAT the Plaintiff became bound 

to one Critchlow in a Recognizanc 

of 600 l. for the Payment of 300 l. upot 

which the (aid Critchlow took forth a L 

vari Facias directed to the Sheriff d 

Miadialeſex to Levy the ſaid Debt upon tht 

Lands and Goods of the ſaid Plaintiff; 
whereupon the Sheriff return'd they hat 

no Lands nor Goods, and after Critchlr 

Execution died, and the Defendants being Executor 
K. 2 without ſuing forth any Scire Fac. upd 
7 the ſaid Judgment, took forth Execurio! 
recovered in directed to the Sheriffs of London, an 
the Teftators the Plaintiff was taken in Execution i 
io ro London, and is a Priſoner in the Fleet uf 
ing a Scire on the ſame ; therefore the ſaid Execi 
Fac. tion being illegally gotten, and the Plail 


tiff wrongfully impriſoned, 
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t was prayed that a Super ſedeas may be 

dwarded to the Warden of the Fleet for 

he inlarging of the Plaintifl. 

This Court referred it to the Judges This Court 

for their Opinion, what in Caſe of this granted a 

Nature , this Court may do in Law ma yer Rag 

| {444 en 
ouching the granting of a Snperſedeas to of the Ficer 

he Warden of the Fleet for inlarging the to diſcharge 

Diaintift, the Priloners 
The Judges are of Opinion that the 

xecution taken forth by the Defendant 

zpainit the Plaintiff upon the Recogni- 

zance doth appear to be erroneous by the 

Record, in regard no Scare Fac. has been 

aken forth by the Defendant ; and there- 

ore according to the Proccedings of other 

ourts of Juſtice a Saperſedeas may be 

granted to diſcharge the ſaid Execution, 

yhich according to the ſaid Judges Opi- 

ion this Court granted accordingly for 

lilcharge of the ſaid Execution. 


Villa de Market Rinſen cont. Brownlow, 
11 Car. 1. fo. 482. 


HAT a Decree upon the Statute Ly. Gf: 
of Charitable Uſes being made for . 
the Town of Rinſen, and the Defendant 
poſſeſſing ſome Part of the Lands which 
is liable to the Payment of the Money de- 
creed. The Defendant inſiſts to pay but 

his proportion of the Money, there being 
ſeveral 


S 


l 
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ſeveral other Perſons that have Lands 
their Occupations chargeable with th 
ſaid Charitable Uſe, yet the Plaintiff la 
the whole Decree upon the Defendant 
Lands. 
Decree on This Court declared that a Decree h 


charitable jng made on the behalf of the ſaid Tow 
Utes to a 


Town, The the Town may lay the whole upon an 
Town may one they ſhall find lyable to the Paymen 
lay tbe thereof; and that the Defendant mul 
whole Mo, pay the whole Money decreed ; whit 
ney upon One 5 ; 
that is lyable When done, a Commiſſion ſhall iſſuer 
to Payment examine in whoſe Poſſeſſion any of th 
and be ſhall Lands liable and chargeable with the Mc 
333 ney decreed, and the Commillioners to aj 
each Parties portion each Parties Payment with (ud 
Payment proportionable Part of the Charges ti 


which are al Defendant hath been put to. 
ſo lyable. 
. 9 q 92 


5 Alisbury contra Tronghtoy, 1x Car. 1. 
fo. 23, 37, 46. 


Diſcharged HE Defendant was arreſted at thi 
from Arreſts Plaintiffs Suit as he came about pu 
* ing in his Anſwer, and impriſoned, ant 
put in his After ſeveral other Actions charged upd 
Anſwer. him, were all diſcharged, it being dot 


+74 344.557 in breach of the Priviledge of this Coun 


Bidlal 


Reports in Chancery. 


Bidlake contra Dominum Arundel, 


ther of the Plaintiff, and Richard Sture 
e Plaintiffs Father for their Lives, Re- 
ainder to Grace Sture, afterwards Wife 
> William Newton, for her Life, at the 
ent of 141. per Annum, and 34 Elis. for 
oo J. the (aid Arundel abſolutely fold all 
e ſaid Premiſes to the ſaid Richard Sture 
d his Heirs with a Warrant againſt him 
d his Neirs ; and 31 Jan. 34 Eliz. the 
id Aundel entred into a Recognizance 
f 1000 J. for quiet Enjoyment ; and af- 
rwards Rich. Sture reccived the Rents 
d was the reputed Owner thereof, and 
ic Inheritance deſcended to Philip Sture 
is Son, but the Freehold reſted in the 
id William Newton in Right of Grace 
is Wife, and they entred and paid the 
ent for divers Years to the ſaid Philip 


Went was paid to the Plaintiff till the 
uid Grace died; upon whoſe Death the 
Jefendanc, the Lord Arundel, entred in- 
d the Premiſes on the pretence of an En- 
il on Sir Matthew Arundel and his Heirs 
ales by the Gift of Queen Mary, the 
Rever- 


HAT Matthew Arundel ſeized of « 
the Rectory of Lodiſrel, co Fliz,. 7 4.46 | 
emiſed the ſame ro Philip Sture Gland Vp 


ntil he died, and after his Death the 


11. Car. I. fo. 349. Ae ww MONTH 
TE Fung A Pw / ＋ 2227 # 4 
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Reverfion remaining in the Crown, an 
thereby would avoid the ſaid Convey 
ance, by which means the {aid Recogyji 
Zance became ioriciced, the ſaid Rent o 
= 14 J. not being paid ſince che Payment 9 
2 600 J. and Sir Matthew Arundel having (oli 
| divers Lands ſubject to the ſaid Recogni 
Zance, made Leaſes in Truſt to ſecu 
againſt the ſaid Recogniſance, and ye 
notwithſtanding the ſaid Intail the D. 
fendant offers to pay what Money ſhe ca 
prove due to her, or can make appe 
was duly paid by the ſaid Richard Sin 
to the Defendants Father, as this Coun 
{hall adjudge, without inſiſting upon wh: 
ther Aſſets deſcended to him from his fi 
ther or no; but to confirm the Plaintif 
Eſtate in the Premiſes, the Defendant u 
fuſed, having made a Leaſe of the Pr 
miles for three Lives, and ſo it is not it 
his Power. 
Payment of This Court declared the {aid 600 l. v. 
+ com paid above 40 Years ſince, and the (an 
Money pre- 1 
fmed alter is expreſt in the Indenture, and after 
40 Years, long Time it is not to be expected ti 


Payment thereof, but it is to be preſume 
it was a good Payment. This Court fit 
ther delaring, that as this Caſe now ſt and 
this Court cannot order the ſaid PremilQWo 
to be ſetled with the Plaintiff, nor tot 
Value thereof ; neither can the Court Mc 

bey on 
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xeyond the Penalty of the ſaid Recogni- 
ance. | 

But this Court took Time to conſider The Chan- 
arther on the Caſe, and now again de- cer cannot 


Jared the Caſe to be very hard on the ve bes 
. yond the Pe- 

laintifl's Part; yet beyond the Penalty nalty of a 

pf the Recognizance this Court could not Recogni- 

go, but withed the Plaintiff to take a bunt, for 

ompetent Sum, which the Plaintiff con- f Col. 

enting to, his Lordſhips Decree for a final nants. 1 

nd of this Cauſe, was that the Defen {4-2 4 22 7, 


jant ſhould pay the Plaintiff 8 50 l. in full * 244. CIR» 


* 5 PE 1 


Feltham cont. Davy, 11 Car. x. fo. 519. 


HIS Court is of Opinion that the Proof. 
Plaintiff having made no Proof of 

he Agreement in queſtion, that the De- 
endants Anſwer muſt be taken, and ſo 
lilmiſt the Bill. 


Pope cont. Day, 11 Car. 1. fo. 38, 40. 


H E Plaintift lets the Defendant a Bond of Co- 
Leaſe at 3 /. per Annum Rent, and nan ſued 
againſt the 
o enter upon default of Payment of the 17g. the. 
Rent in 20 Days the Plaintiff gives a Leſſor is re- 
Bond for the Defendant's quiet enjoyment lieved in E- 
of the Premiſes, and performing of the d. 
ovenants ; the Defendant fails in the 


1 Payment 


liſcharge of the Recognizance, and of e ft £44, 442 
Plaintiffs Claim to the Premiſes. << xi ALL 
. Ab: . 
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Chancery 
Decrees a 
moderate 
Fine certain 
between the 
Lord and his 
Tenant. 
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Payment of his Rent; the Plaintiff en 
rers, and the Defendant ſues the Bond 
and gets Judgment, and takes the Plain. 
tifls Surety in Execution, who pays the 
Defendant 21 /. 

This Court ordeted the Defendant to 
repay the ſaid 21 J. to the Plaintiff. 


Popham cont. Lancaſter, 1 2 Car. 1. f. 477. 


HE Defendants being Tenant 

of the Manor of Newby in th: 
County of Weſtmorland held of the Plain 
tiff, complain that the Steward of the 
ſaid Manor ſets too high a Rate on thei 
Lands and Tencments, and inſiſts that 
their Fines ought to be aſſeſſed according 
to the ancient Rent after ſuch proportion 
as had been uſed, as the Lord and Tenant: 
could agree, and ſubmits to this honourz 
ble Courr for their Fines. 


This Court finding there hath been ii 


Variation of the Fines, ſo as the ſame 
were not certain, and upon perufal 0 
Precedents by the Defendants produced 
and eſpecially the Caſe between Midalan 
and Fackson, 5 Car. 1. before mentioned, 
decreed, that an improved Years Valu 
in a moderate Way ſhall be given and ac 
cepted from the Tenant to the Lord for 
Fine. 


8 Port! 


Reports in Chancery. 


Porter contra Emery, 12 Car. 1. fo. 475. 
b AT Thomas Brett 7 Fac. being ſei- 

zed in Fee-Tail of the Farm called 
helow, 3 the ſame to Tho. Eme- 
75, Father of the Defendant for 300 /. 
g Feb. 8 Fac. the ſaid Premiſes being then 
in Leaſe to one Sacked ; the ſaid Brett 
granted the Premiſes to Edward Emery 
and his Heirs, Brother of the (aid 7Thomas, 
n Truſt for the ſaid Thomas, and the ſaid 
Brett did thereby covenant at all Times 
hen after, to make further Aſſurance 


ntent that the ſaid Edvard ſhouid imme- 
liately after Re-convey the ſaid Premiſes 
o the ſaid Brett and his Heirs, upon Con- 
dition, that if the ſaid Brett or his Heirs 
or Aſſigns ſhould not pay the ſaid 300 l. 
and Intereſt at the Time prefixed, chen the 
aid Edward might re-enter, and that the 
loth of Feb. being the next Day after, the 
laid Edward ſealed a Re-conveyance unto 
he ſaid Brett with a Covenant cherein, 
That if rhe ſaid Brett or his Heirs or 
— did pay the ſaid 300 J. and In- 
tereſt, according to the ſaid Condition, 
that then che ſaid Edward ſhould quit the 
Premiſes. And in Eaſter Term tollowing 


Brett ſuffered a Recovery, and the (aid 
H . 


or 1! Brett 
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nto the ſaid Edward Emery his Heirs and Mortgage 


\ſſigns, which Aſſurance was made with by way of 
Convevarce 


and Re-can- 


veyance. 
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Brett aſter the ſaid Conveyances ſo made 
and Re- conveyed, received the Rents, 
and about 13 Jac. Breit died, and by Wil 
bequeathed the Premiſes to the Plaintif 
and his Heirs, and deſired the ſaid 7%. 
mas Emery to releaſe the ſaid Mortgage, 
the Plaintiff paying him what Money was 
due; and the ſaid Edward Emery alſo dicd, 
and his Eſtate deſcended unto the {aid 
Thomas Emery, who allo died, and the 
Defendant claimeth the Premiſes, as Son 
and Heir of the ſaid Thomas his Father, 
( and purchaſed the Intereſt alſo of the 

Heir of the ſaid Brett.) 
Common Now the Queſtion being how the Reco- 
Recovery, to very ſuffered as aforeſaid did work, whe: 
nar ther only to the firſt Conveyance made to 
ic the ſaid Edward Emery, or whether to the 
Conveyance and Re-conveyance made to 
Tho. Brett. / 
Who to bave This Court with the Aſſiſtance of the 
the Benefit Judges, declared, That in Law and Equi 
of Redew= ty the ſaid Recovery did work and inure 
* to the Uſes in the ſaid Re- conveyance, 
and that the Benefit of the ſaid Redem- 
ption belonged to the Plaintiff, and de- 
creed the ſame accordingly. 


B Sa. a OS. omen as” , a Gr 6 ES DAM 


Hart 


Reports in Chancery. 


Hartwell contra Ford, 11 Car. 1. fo. 3414. 
© 


HIS Caſe is touching a Term of 
Years of the Premiſes in Queſtion, 
which the Plaintift claimeth as Executor 


to Charity Ford; foraſmuch as there ariſeth 
a great Queſtion upon the Will of Lionel 
Ford, Whether the Plaintiff as Executor 


to Charity Ford, who made her Will, and 
died at the Age of 18 Years, hath Right 
to the Premiſes by Virtue of the ſaid 
Will: Or whether the ſame belongs to 
the Defendant Locket, who married Mary, 
the Heir of William Ford the Eldeſt. which 
ſaid Defendant took Adminiſtration of 
the Goods of William Ford the younger 
Brother to the ſaid Charity, unadmini- 
ſtred 2 Or whether the ſame doth belong 
to the Siſters Children of the ſaid Lionel 
Ford, or to ſome other? For that the laid 


Lionel having given by his Will the ſaid''—©@ 
Leaſe and Profits, to the ſaid Charity his A 
Daughter for a Term in the {aid Will ex, \. i 


preſſed, he gave the Reſidue and Remain- 
der of the ſaid Leaſe, after the ſaid Term 
given to the ſaid Charity, to his Son Mil. 
liam, his Executors and Aſſigns. 

Now the Words of the Will upon 
which the Queſtion ariſeth are thele, viz. 
And if it happen my Daughter Charity to 
die before that ſhe ſhall have 3 
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COARSE a0 Py 


4 boa 2 39,2 1 A 
f . Gal. lei Al, are of Opinion, That a lawful Age in 
general Words ( unleſs it be in a particu- 
r Cace, as Guardian in Socage) mult 
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the Tears of a lawful Age, then the wholt 
Profits of the Premiſes to remain and be whol- 
* ty to William my Son; and if my Son Wil. 
liam die before the like lawful Age, then al 
the Profits aof the = Premiſes to remain 1 
Charity my Danghter ſurviving ; and if th 
ſaid Charity my Daughter, and William 
my Son dic before the like lawful Age, as 4. 
foreſaid, having no Iſſue of their Bodies lan- 
fully hereafter to be begotten. then all the wholt 
Term of the ſaid Leaſ: with the Profits, & 
T give and deviſe to all my Siſters Chilaren, 
be equally di vided and diſtributed among 
them. | 

In a Will [if Which (aid Will his Lordſhip and the 
ſe happen io Judges having conſidered of, and debated i 
die before ſne the Caſe, the Queſtion ariſing in the Caſe, 
Aar 1 7.1, being, Whether the ſaid Charity, who died 
"IC, of alaw- at Eighteen Years of Age, was to be 
ful Ae] how deemed of full Age, according to the 
conſtrued. Words of the Will, and Meaning of the 
eſtator 2 His Lordſhip and the Judges 


be conſtrued and taken 21 Years ; and 
therefore are all of Opinion, That the ſaid 
remaining Term, according to the Con- 
ſtruction of the Will, belongs neither to 
the Plaintiff nor Defendant, but to all 
the Siſters Children of the ſaid Lion 


Ford. 
Aynſworth 
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Agnſworth contra Pollard, x x Car. 1. f. 413. 


N 
. * AT Thomas Hall deceaſed, having Executors in 
J only one Child the Plaintiff, made Truſt. 
„his Will, 22d three Executors in Truſt, 
for the Uſe of the Defendant Mary Pollard, - 
m whom he intended to have-married ; and. 
4. by his Will, after Debts and Legacies, 
gave the Reſidue of his Eſtate to his Exe- 
ol: cutors, in Truſt for the ſaid Mary Pollard: 
c. That two of the Executors declared by 
n, their Anſwer, That the Truſt was for 
me ſaid Mary Pollard, but the third Exe- 
cutor declared, He conceived the Truſt 
he N was for the Plaintiff, and that the ſaid 
ed WW Hall declared no Truſt in him for the 
le, laid Mary P ollard. | 
ed That it being doubtful to which of them 
be this Truſt is, it was referred to a Judge, 
the who certified, 1 fs IM 
the That he conceives, That in Extremity 
ges there is no Truſt proved according to the 
in Will, but it appearing that the ſaid Mary 
cu. Pollard was a lewd Woman, and had abu- 
uit I ſed the ſaid Hal, 
nd This Court, in reſpect the Truſt was Truſt not 
aid I not proved according to the Letter of the fully proved: 
on- Will, think it not fit to relieve the (aid 
108 Mary Pollard on her Bill, for the Sur» 
all plus of the ſaid Hull's Eſtate, this Court 
ne much diſliking that the Eſtate of the ſaid 
H 3 Hal 


— 


* 
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Father by Hall ſhould be given away from his own 


© ON Child, to the ſaid Mary Pollard, who hath 


of his Eitare and had an Husband living at the Time 


ro Executors of the ſaid Will, and diſmiſſed Pollard's 
in Truſt, for Bill. 


6 reve Co. This Court, with the ſaid judge, con. 


his own Ceiving, that after Debrs, Legacies, and 
Chill, The Executors Charges paid, the Over-plus of 


waar _ the Eſtate ſhould go and accrue to the 
ty. me Plaintiff Iynſrorth, the ſaid Halls only 
| Child, and decreed accordingly. 
Baldwin contra Procter, &c. 12 Car. I. 
| | fo. 222. : 
Recogni- | | HE Plaintiff Baldwin? 8 Suit is ro be 
zance entred 


relieved againſt the Defendant up- 
n Statute of Recognizanee of 2000 |, 
Anquiiy va- Entred into by John Colby, the Defendant 
cated, Calby's Father, deceaſed, unto: Sir France 


Pfre#7 e,. Baldwin, deceaſed, conditioned to pay an 


Annuity. of 140 J. per Annum, and ano- 
ther of 60 J. per Annum unto the faid Sir 
Francis Baldwin and his Lady, during 
their Lives, which Recognizance the Plain- 
tiff as Adminiſtrator of Sir Francis Bald: 
win, hath extended upon Lands, deſcend- 
ed unto the faid Defendant Colby for Ar- 
rears of Annuity, and alſo to have the 
Decree of this Court for Confirmation of 
the (aid Extent. 159-16 110 
This Court would not relieve the 


r ea ms 


* 1 ls 0 


Neports in Chancery. 


Plaintiff, bur diſmiſſed: che Bill; and rhe 


Defendant Colby's Bill being to be relieved 


againſt the ſaid Extent, and to have the 


ſaid Statute or Recognizance and Defea- 
_ to be delivered up to be cancel- 
led. 5 7 

It appearing to this Court, Thar the 
ſaid Recognizance was entred into 7 Fac. 
for Payment of the Money' our of the 
Lands which was ſold by Colby the Fa- 
ther, for 31504, and thar Sir Francis and 
his Lady joined in a Fine with him in 
12 Fac. and at the ſame Time Colby the 
Father purchaſed Lands in Torkſhire in the 
Name of the ſaid Sir Francis, and the 
Intereſt thereof continued in him till 
within four Months of John Colly the Fa- 
ther's Death, to whom the ſaid Sir Fran- 
c did then convey the ſame; and in 
all Probability he would not have con- 
veyed, if the Recognizance had not been 
diſcharged, or if the ſaid Torkſhire Lands 
had continued in him as a Security for 
the Payment of the ſaid Annuities; and 
it did not now appear, that after Coby 
the Father's Death any Part of the ſaid 


Annuities were paid to the ſaid Sir Francs, 


or after Sir Franciss Death ro his Lady, 
and Sir Francis never extended the (aid 
Statute in all that Time; and though it 
appeared that the ſaid Annuities were 
oiten demanded of the Relict of Colby 
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all which this Court was fully ſatisfied 
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the Father. and ſhe deſired to be forborn, 
which the Plaintiff Baldwin inſiſts was 
yielded unto, in reſpect the {aid Reli& 
was Daughter in-Law to the Lady Bald. 
win; yet it alſo appeared, that when the 
ſaid Torkſhire Lands were extended by a 
Statute Puiſne to the Recognizance in 
Queſtion, and the ſaid Mary the Reli 
was inſtigated by the ſaid Lady to ſet 
on Foot the Statute in Queſtion, to ſave 
the Lands from the Puiſne Extent; the 
ſaid Mary the Relict refuſed, affirming the 
ſame was ſatisfied by her Husband ; upon 


that the ſaid Statute or Recognizance 
being ſo ancient, and no Payment proved 
of the Annuities ſince 'the ſaid Re-aſſu- 
rance of the ſaid Torkſhire Lands, from 
Sir Francis to Colby, and the Recogni- 
Zance in all this Time never ſet on Foot 
until now, by an Adminiſtrator de boni 
non, and that the ſame was proffered to 
be delivered up for a ſmall Sum, and 
for the r.{t of the Reaſons as aforeſaid, 
the {ame ought in all Equity to be dil- 
charged. | 
This Court decreed that the Plaintiff 
Baldwin do vacate the fame, 
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Hales contra Hales, 12 Car. 1. fo. 578. 


HE Suit is to be relieved againſt Relief a- 
an Ancient Mortgage, which hath & „an old 

ept 60 Years, the Plaintitt being a Pur a n 

haſor of the Premiſes from Sir tdrard being made 

vor, Who enjoyed the ſame about 57 nor Intereſt 

ears: But the Defendant Peit hath ict bad ia 40. Ds 

on foot an old ſleeping Mortgage, pre- $62,” ON 

ending to be made by the ſaid Sir Edu. \ 

vor, to John Pett, Father of the Defens 

dant Thomas Pett, and his Heirs, of the 

Premiſes in 20 Eliz. for Security of 800 .. 

Now it appearing that the ſaid Pett, Fa- 

her of the Defendant Thomas Pett, died 

40 Years ſince, and in all that Time there 

as never any Intereſt paid, or any De- „ v .... >. UT 

and at all upon the ſaid Mortgage un . +. 

il of late; and the Defendant had con- 2 0 ut | 

ſeſſed as the Plaintiff did prove, that all 4 Ld 4 | 

the Mortgage Money was paid, and that ... { 

about five Vears ſince the Defendant offer- | 

d for a ſmall Matter to releaſe his Claim | 

in the Premiſes unto Lettice Moor the Heir 


general of the ſaid Sir Edward Moor, and f 
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In reſpec the Plaintiff and thoſe, whom | | 
miſes for 60 Years laſt paſt. | 
This Court decreed the Plaintift and 
don againſt che Defendane, and all under | 
6 | him, 1 


be claims under, have enjoyed the Pre- | 
bis Heirs ſhallhold the Premiſes in que- 


5 
13 * 
— 
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Statute en- 
tred into 
37 Eliz, va- 
cared, 


Lud 44, 702. 
Hon // F 


' 


Pact 2 4 


the ſaid Debt, if any ever were due up 
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him and that a Vacat be entred upon thi! 
Inrolment of the ſaid Mortgage. 


ga 
Dennis contra Nourſe, 12 Car. 1. fo. 475 e 


Statute entred into of 180 J. 
37 Eliz. to the Defendant's Fath 
for a Debt not yet ſatisfied ; the Conik 
held Lands of the Coniſor divers Yea 
and for other Reaſons. | 
This Court is clear of Opinion, t 


the ſaid Statute, was fully ſatisfied ; a 
therefore and in regard of the ſaid Si 
tutes Antiquity, that a Vacat be mai 


thereof and it diſcharged. 
er. 


-e! comma, Poſes, 12, Cor 1. fo. af. 


HE Bill is to reſtrain the Def! 


A. 9/268 24 2 - dants, who are Tenants for Life, fffen 


| 2 2 


felling of Timber Trees and plowing Pit 
ancient Meadow and Paſture Ground. Te 
Defendants demurred for that in the LAſene 
the Timber Trees are not excepted in i P 
ticular Words, and crave the Judgmfſ*2 
of the Court, if the Timber Trees do h L 
pow in the Grant as part of the ſaid F 
old. 
This Court in regard the Defend 
have but an Eſtate for their Lives, 
in reſpect the Defendants have * gc 
11 
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imber Trees, and cleaved them for Few- An Injuncti- 
, granted the Injunction to continue . _—_— 
gainſt felling of Timber, and plowing x ie to ſtop it 
cient Paſture. them frm 
felling Tim 5 . 


[ry0n contra Mitchel, 12 Car. 1. fo, 228. ber and 
plowing an- 


cient Paſture, 


HE Defendant entred into a Bond 
to the Plaintiff, which the Defen- 
Kat inſiſts is paid by perception of Pro- 
Ws of Strelly Park taken by Virtue of an 
tent for the King upon the ſaid Bond. . 
Mnow appearing to the Court that after 
Me {aid Bond entred into and long before 
> ſaid Extent, the Defendant gave the 
aintiff a Judgment for his ſaid Debt: 

crefore this Court now declared that 
point of Law the ſaid Extent was Extent void. 
d, becauſe the Bond did tranſire in rem 
atm. And yet nevertheleſs, if the ſaid 
e $fcndant would have proved that any 
g fits had been taken by the ſaid Ex- Profits taken 

It; this Court would have relieved the 3 44 
endant for the ſame; but failing of 1 
ch Proof, this Court ordered the De- | 
dant to pay the 100 J. on the ſaid Bond 
oF" Damages. | 
K 


| 4 
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F | Smith contra Smith, 12 Car. 1. fo. 99. 


EP Chancery 1 HIS Court declared that the 
render 


%. ! will help a would help a Defc in a Su 
Defect in a x 
Surrender, 


Hayn contra Nelſon, 12 Car. 1. fo. 220 


Intereſt for HE Defendant for any Monie 
.Orphanage which he hath put out belonging i 

2 _— . the Plaintiff as her Orphanage Money 
e EA. ſhall account and pay Intereſt after ſuc 
rate as is allowed for Orphanage Mone 

by the Court of Orphans, and no mot 


Southcot contra Southcot, 12 Car. 1. fo. 198 


HAT Thomas Southcot, the Plai 

tiffs Grandfather being ſeized « 
Lands, and marrying Thomazin, the Co 
zen and Heir of Sir Peter Carew, w 
upon that Marriage did convey the PH 
| miſ-s, after his and his Ladies Death, 
| the Uſe of the ſaid Tho. Sowuthcot and hi 
Heirs ; and 3 by her Three Sons 
George, the Plaintifis Father, Thomas all 
Peter, and the ſaid Thomazin died, att 
whoſe Death, Thomas, the Plaintiffs Grand 
father, married Eliz. Fitz Williams b 
whom he had ſeven Sons whereof the Dt 

| fendant was one; after which Thon 
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e Grandfather, for Proviſion for his 
ounger Children granted the Annuity 
queſtion unto rhe Defendant being 

is ſecond Son by the ſecond Venter, at- 
=; which Tho. the Grandfather, ſettled 
| the Premiſes aforeſaid (except the 
anor of Moon-Sattery ) on. the Defen- 


ather, who was the Eldeſt Son of the 
ttery, charged with 300 l. per Ann. to the 


d after the Death of Tomas, the Grand- 

ther, finding himſelf grieved by the 
iſheriſon, commenced Suit in the Court 
Wards, which was referred and ſetled, 
eleaſes were ſealed on both Sides, and 
ere was no mention of the ſaid Annui- 
; and it was not intended by Thomas, 
Wc Grandfather, that he ſhould have any 

ncfit of the ſaid Annuity, when he had 
Wnveyed all or the greateſt Part of his 


j 


ver queſtioned in all this Time from 
M3 Eliz. till now of late; and the Point 
the Annuity is in reference from his 
ajeſty to Four of the Lords of the 


ked of Annuity is an old ſleeping Deed 


wly ſtarred up after 40 Years ; there 
* 


id Thomas, who conveyed the {aid Moon- 


id Fliz. unto the Defendant George, 


nds away from the Plaintiff's Father to 
In, and the ſame having ſo reſted and 


Wouncil ; wherefore and for that the ſaid 
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nt; and the other Sons by te? faid ae 
liz. to the Diſheriſon of the Plaintiffs * 


| 


A Ah I e.. 
7900 , bil e ku. 2 fo. 388. 


2. 4.44, 4 | 
LO” $ b 
: " Ands are by Deed of Truſt expreſſ 


F A, g. lar Plaintift, but the Defendant produce! 
SC 4 Proofs that it was intended the Plaintif 


trary to an Deed of Truſt, and that it carried n 


110 Reports in Chancery. 


Injunction is no Cauſe to compel the Plaintiff” ty 
to ſtay Suit bring in the ſaid Annuity and granted a 
Deed by An. Injunction for the ſtaying of the Suit a 
nuity which Law for the ſaid Annuity. 


was newly 


ſtarted up af- Lale contra Philips & Lake, 12 Car. 1. 


ter 40 Years 


fleeping. ant 243 Hf: ee fo. 418. 


mentioned to be conveyed to th: 


ſhould not have Power to alienate, whid 
this Court would not regard in reſped 
Proof con- that the Proof was contrary to the ſai 
5 Probability, the Feoffees being enjoine 
allowed. by the ſaid Deed to convey to the Plai 
tiff, which goeth beyond all Teſtimony 
and decreed the Premiſes to be conveye 
to the Plaintiff. 


Bracken contra Bently, 12 Car. 1: 


Oods and a Library to the Def 
dant for Life, and after to t 
Defendant's Daughter and her Heirs i 
ever, the Plaintiff married the Daught 
who is ſince dead, ſo as the Plaintiff 
Adminiſtrator ſeeks to compel the Peſeſſ, 
dant to give Security to deliver the Goof 


ren 
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o the Plaintiff after the Defendants Death, Reverſion of 
xr the Value thereof. Goods after 


This Court decreed the ſame according- 33 


y, and a Commiſſion is awarded to the Poſſeſſor for 
Maſter to examine upon Oath ſuch Wit- Life decreed 
eſſes as ſhall be produced before him. do give Secu 


rity, to 
deliver the 
Ireland cont. Payn, 13 Car. 1. fo. 21. Goods, or va 


lue after ber / © 4 


HAT Eliz. Godden being poſſeſſed Peatb. Fas 2. U. 


of a Leaſe of 100 Years by her Deed "0. 4 | 
Wtcd 7 Aug. 2 Car. 1. in conſideration of ; | f 
Marriage between Fohn Ireland, the 4 | 


laintiffs Father, and Joan Godden, Daugh- Hi 
r of the ſaid El:iz. did aſſign all her re- v8 
aining Term in the Premiſes to Thomas wy 
land, the Plaintiffs Guardian, and Val. 
Noble in Truſt (viz.) the one Moiety * 

{ the ſaid Premiſes to the Uſe of the ſaid _. * 
liz, Godden for ſo many Years of the* * . 
erm as ſhe ſhould live, and the other .- > © 
oiety to the Uſe of ' Fohn Ireland and | 
un Godden for ſo many Years of the _ 

erm as the ſaid Eliz. Godden ſhould Remainder 
ve, and after the Deceaſe of the ſaid of a Term 

iz, the whole Premiſes to come to John 22 
land and Joan Godden, and to the Chil- Feme, and 

ten of their Bodies to be begotren, for to the Chit- 
the reſidue of the ſaid Term of 100 dren of their 
Wars, and that ſhortly after the ſealing ent lebe, 
the ſaid laſt Deed, John Ireland and FEntail in 
an Godden intermarried, and had Iſſue Law. 2 


2 the 


10 C 


| 


[ 


Judges did now declare, that they wen 


Ao trop ca) Robſart contra Turton , 13 Car. 1. id 
5, 247,357. 
er, a 
ee cr 190,17 
, 2.6,;, Arthur Robſart. This Court, before the, 


would make any Decree, directed thi 
Fg 


ſpecial Verdict was found no Revocation 
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the Plaintiff, and that the ſaid John He 
land afterward died, and the Defendan: 
afterwards intermarried with the Defen. 
dant Pain, and afterwards died, having 
no other Iſſue than the Plaintiff, who 
ought to enjoy the ſaid Leaſe for the re. 
maining Term. This Court upon con(; 
deration of the Aſſignment and the Uſe 
therein, and with the Aſſiſtance of the 


all of Opinion, that there was no Entail 
in Law of the {aid Leaſe, neither had tHHi⸗ 
Plaintiff any joynt Eſtate with her MoWaic 
_ therein, and ſo diſmiſt the Plaintiſii 
Bill. | 


HE Plaintiffs ſeek Relief for PorWve 
tions given them by the Will Mo 


the Validity of the Revocation of t 


Deed of 15 Eliz. ſhould be tryed wie Ne 


ther a Revocation or not, which on Won! 


But the Defendant produced a Deed q 
24 Kliz. made by the ſaid Arthur Robſolflait 
but without any Seal thereunto, purpo 
ing a Covenant for him and his Hel 
to ſtand ſeized after his Death of a MoicyWnad 
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Ff the Premiſes to the Uſe of the ſaid 
er his Son's Wife for her Life, and 
uppoſed to be made before his Revoca- 
ion, Which Deed of 2.4 Eliz. was to be 
produced to the Plaintiff, who having 
een it, inſiſted it worked no Alteration 
n the Caſe as to the Point of Revoca- 
on. 

This Court thereupon referred the Con- 
ideration of the (aid Deed to Three 
udges, and that if they certified that the 
aid Deed made no Altcration as to the 
aid Revocation, then no Trial ſhould be 
id on that Deed. 
The ſaid Judges certified, that Arthur 
tbſart by the Deed of the 15th Eliz. 
lid limit to himſelf but an Eſtate for 
ife, with a Remainder to Robert KRobſart 
he Son in Tail, with divers Remainders 
dyer 3 but by the Proviſo left to himſe f a 
Power to alter the Eſtates then ſett led, if 
ſhould after wards grant any Eſtate in 
ee · Simple or Fee-Tail of thoſe Lands, 
r any Part thereof; and that afcerwards, 
iccording to his Power, the ſaid Arthur 
onveyed an Eſtare in Fee-Simple by 
aking a Leaſe and Grant of the Rever- 
jon in Fee, under which the Plainciff 
laims, which was the Caſe already ad- 
udged upon a ſpecial Verdiq, betore 
hich Time this Deed of 24 Eliz was 
made by the ſaid Arthur, and not men- 
I tioned 
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What a- tioned in the former Suit; but the fail 
Revocation Judges were of Opinion, That | the (aid 
of a Deedac- Deed 24 Eliz. intervening, makes no Al. 
cording ro teration of the Caſe to interrupt th: 
Power, or Power of Revocation, for that it is but: 
8985 Covenant of Arthur's for him and his Heir 
to ſtand ſeized of one Moiety of thi 
Lands, to the Uſe of the Wife of the (aid 
Robert for her Life for her Jointure, and 
meddles not at all with rhe Eſtate of In 
a Deed ro. beritance then in Fee-Simple or Fee-Tail 
( and ſo being not purſuant to the Power, 
purſuant ro © fo "Thy och 
the Power of is of no Force to that Purpoſe which th: 
Revocation, Defendant would extend it to make an Jn 
— terruption of the Power of Revocation. 
ta. c. LAS. This Court decreed Two Parts of the 
, ſaid Three Parts to the Plaintiff according 
45 to the Judges Certificate. = 


' Wroughton contra Hubbart, 13 Car. I. 
fo. 219. 


H A T Sir Giles Wroughton the Plain 
tiff being. ſeized of the Manor 
Broodlinton , (old the fame to Glan 
for 8000 J. which 8000 J. was to be 
diſpoſed of, (vig.) 2000 l. to pay Sit 
Giles's Debts, 3000 /. put to Intereſt fa 
the Benefit of Sir Giles and his Lady, 
during theit Lives, to ſecure 240 /. i 
Annum to them for their Lives, and 5000 
apiece to be paid to the nn, K* 
therint 


Reports in Chantery. 

therine and Greſham at theit Marriage, and 
the 240 l. per Annum to abate for ſo much 
as the Intereſt of the Portions came to 
from the Time of Payment; and the other 


ooo . to be at the Diſpoſition of the ſaid 


Mr. Wronughton the Teſtator, and the Sum 
of 3000 l. apiece was accordingly paid 
to the ſaid Mr. Thomas Wrowghton ; and 
it was agreed, that if the ſaid Sir Ciles 
and his Lady die before the Plaintiffs Aa- 
therine and Greſpam were martied, then 
they to have 40 J. per Annum for Mainte- 
nance apicce until their Marriage, and 
then the 500 J. apiece to be paid them, 
and the Lady Mroughton is ſince dead, and 
the ſaid Tho. Wroughton in March 1 2 Car. 1. 
made this Will, and gave the Plaintiffs 
Katherine and Greſham 500 l. apiece, and 
made the Defendant Executor, and died; 
and ever ſince the Sale and Agreement 
aforeſaid; Sir Giles received the 240 J. per 
Annum for the Intereſt of the 3000 J. and 
fince Mr. Wroughton's Death for one half, 
until June laſt the Defendant hach refuſed 
to pay the Tame, under Pretence of the 
Teſtatots Debts and Want of Aſſets, and 
therefore the Plaintiffs for the 240 l. per 
Annum ſecured by the 3000 l. the Secu- 
uty being in the ſaid Thomas Mroughiton's 

Name, and to have the 500 J. apiece, have 
exhibited their Bill. 


12 The 
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Ancient Pa- 
ſtute not to 
be plowed, 
though it 
may have 


ly plowed. 


ture of the Ground was for Tillage, and 
been former- had been formerly plowed. 2, 


Reports in Chancery. 


The Defendants inſiſt, that the Teſt 
tor died greatly indebted to ſeveral by 
Statutes and other Specialties, and the 
Teſtator's Eſtate beſides this 3000 1 will 
not ſatisſie his Debts, and the Creditors 
have a Suit depending againſt the Defen- 
dant for their Debts ; and Mary and B. 
liz. two of the Teſtator's Children, have 
a Bill in this Court for 400 /. which they 
claim out of the Teſtator's Eſtate as Money 
given them by Mrs. Brown their Mother's 
Aunt. n 

Now the main Point inſiſted on by the 
Plaintiff was, that according to the ori 
ginal Agreement touching the 8000 4. to 
be put out at Intereſt for Sir Giles and his 
Lady,ought to remain intire, and not to be 
2 or impeached by any of the Cre 

Ixcors. 120 vY 


Fermier contra Maund, 13 Car. 1. fo. 339 


H 1 $ Court would not give way to 
the plowing up of ancient Paſture, 
though it was inſiſted on, that the Na- 
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Domina ZZatron contra Fay, 13 Car. 1. 
fo. 306. OY 


" HAT in regard of the Antiquit )) 
of the Statute of 500!l, wherein the 

Lord Cromwel was bound to John Fay the 
Defendant's Father, was ſet on Foot by 
the ſaid Defendant, as Adminiſtrator to 
his ſaid Father, 40 Years after theentring 
therein all Proceedings were ſtayed till 
Cauſe ſhewn. | 

The Defendant inſiſts, that the Defen- 
dant's Father forbore Proſecution, for that 
Sir Edward Cook, who purchaſed divers 
of the Lands liable thereto, did from Time 
to Time promiſe to ſatisſie the ſaid Debt, 
and the Defendant ſince his Father's Death, 
which is 18 Years fince, hath often de- 
manded of Sir Edward Cook the ſaid Debt 
which he promiſed to diſcharge, bur fail- 
ing, the Defendant ten Years ſince, gave ; 
the Statute to an Attorney to take out an _—_—_ 
Execution thereon,and till about two Years 4% Veansſet 
paſt could not get the ſame out of his on Foot, and 
Hands ; and it appearing by Letters from why. 
the Lord Cromwel all dated in the ſame 4-0. 
Month the Statute beats Date, that he 
importuned the Defendant's Father to lend 
the Money on the Statute, 

This Court ordercd the Plaintiffs cobring 
theirBill to ſtay Proceedings on the Statu 1 
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Palmer contra Keynell, 13 Car. x. fo. 643. 


Fs SET between the Defendant and Agne, 
f, -:44.445his late Wife, Grandmother of the Plain 
tifts, the Defendant agreed that the (aid 
Agnes ſhould after Marriage, by Will « 
otherwiſe diſpoſe of 500 l. and for Pet. 
formance the Defendant gave a Bond for 
1000 /. that the ſaid Ag nes before het 
Death appointed the ſaid 500 /. to be dil 
poſes amongſt the Plaintifis her Grand. 
children; hut the ſaid Defendant pro 
cured his ſaid Wife Agnes to conſent, that 
Bond given the ſaid Bond ſhould. be cancelled ; to be 
before 8 lelieved notwithſtanding was the Plaintifh 
Wie out Sit. And a Decree was pronounced, tha 
diſpoſe of the ſaid 500 J. ſhould. be divided accord 
509 l. which ing to the {aid Agreement of Agnes with 
rer _ "Intereſt, which Decree was allowed by 
contingty. the Maſter of the Rolls; but the Lord 
notwith- Keeper refuſed to ſign the ſame upon ſome 
Randing the Point in Law then (ſeeming doubrful to hi 
Bond was Lordſhip; which Point being now de- 


celled b . 
Conſem: of bated, which at the firſt Hearing was not 


the Wife; - inſiſted on, the Subſtance thereof being, MW A 
N ” Huſ- That upon releaſing the ſaid Bond, the I 
Note tha: ne ſaid Defendant did ſign a Note in Wi. Wh 
ſhould di. ting, That notwithſtanding the ſaid Bond WW tl 
poſe of ir, if was releaſed, yet the ſaid Defendant would E 
"” were ac- permit and ſuffer his ſaid Wife to diſpoſe WW ſi 
wib ir. Of the laid 500 . ſo as he might firlt te 


Reports in Chancery. 
xcquainted therewith, which Note the 
Defendant would avoid upon theſe Words, 

viz.) So as he might be firſt made acquainted 

ish it. which the Defendant ſuppoſes do 
tic his Agreement to a Condition. 

WW Buc this Court, upon reading the ſaid 

Note, is ſatisfied that the ſame ought not 

ro receive that Conſtruction, but to be 
binding to the Defendant, and confirmed 
the firſt Decree, 


Mills cont. Mills, 13 Car. 1. f. 409, 606. 


HIS Caſe is touching two Leaſes, 
one of 60, and the other of 1000 
Years of Lands purchaſed by Roger Mills, 
Father of the Defendant Roger Mills, in 
the Name of Fohn Mills, and the Defendant 
Roger his Sons, which the ſaid Roger claims 
by Survivorſhip (John being dead) the In- 
heritance thereof being in the ſaid Roger, 
and after deſcended and came to John. 
That by the Order f. 409. it appears 
that Roger Mills the Plaintiff's Eliz. Mills 
Grandfather ( ſhe being Daughter of Fo. 
Mills eldeſt Son of the (aid Roger) having 
Iſuc two Sons as aforeſaid, (viz.) John 
his eldeſt, and Roger his youngeſt, convey'd 
the Lands to Fohn his eldeſt Son, and the 
Heirs Males of his Body, and for want of 
ſuch Iſſue to the Heirs Females of the ſaid 


John, 
14 This 


119 


— — — — —— . P— 


„ LI — 
„ —˙Ü—ꝛà1ͤ—⁴“ 


mot 


»- oednGuas.. 4 <7 
y * 


om. 2 


8 
- —— — — — 


— 
—— _Tr 


1 . 
— —ä—ä—— GE —— — i — bf — 23K <4 cet mn - A. 4, I PT — 
= Ss - 7 3 2 — a * — 4 _ ; © . 0 pd * «> — 2 . 
L - — 2 — - 1 4 — — — — 2 a * — 
- * 
- LY 


_ > = 
=” pe nw, — , 
< * 
* 


| 
1 
1 


- SY 
* — 


* 2 


—— — 


——— — 334 - » 


— — — Wt 
= 222 d 


ME ae = * 
— 


—— ——-— — 
— — — 


— _—_——— 
4 0 — —— — 
15 — ———— 


* 
* 


No Power 
of Redem- 
ption. 


Leaſe to at- 
tend the In- 
heritance, . 


a 50} 6. 


Reports in C harcery. 


This Court, as touching the two Lea. 
ſes of 60 and 1000 Years, upon reading 
the Deed of Ules, is of Opinion, and de. 
clared that the Defendanr Roger the Son, 
had no Power to redeem the Lands, ſettled 
on the Heirs Females of the ſaid John, by 
Payment of the 500 /. in the Provilo of 
the ſaid Deed of Ules mentioned, he ha. 
ving neither Wife nor Son; and if he had 
ſuch Power, yet the Non-payment of the 
500 l. within the Time limited, he ha. 
ving Notice thereof, made the Eſtate of 
the Heir Female abſolute, and therefore 
the ſaid Leaſe ought to wait on the Inhe 
ritance, and decreed accordingly. 


Morgan contra Seymour, 13 Car. 1. 
fo. 438. 


HE Plaintiff with Sir Edward Sey 
mour the Defendant being bound 
with Sir 1i{iam St. Fohns for the proper 
Debt of the ſaid St. Johns, to the Defen- 
dant Rowland in a Bond of 200 |. for the 
Payment of 100 l. and the ſaid Rowland 
ſued the Plaintiff only on the (aid Bond, 
the Plaintiff ſeeks to have the ſaid Sty- 
meur contribute and pay his Part of the 
ſaid Debt and Damages, the ſaid St. Fohns 

r 
This Court was of Opinion, that the 
faid Seymour ought ro contribute and 
1 Day 
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pay one Moiety to the ſaid Rowland, and *nrwy 
decreed Rowland to aſſign over the ſaid * 


Bond to the Plaintiff, and Seymour to help 1 ban , 

themſelves againſt the ſaid St. Johns for to the | 

the ſaid Debt. ment of tic ; 
Money, aud 1 
the Bond aſ- 6 


Nor mood count. Nor wood, 13 Car. 1. f. 560. ſigned over. 
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H E Plaintiffs Bill is for 400 J. Por- Marriage vn 
rion left her, to be paid ro her Portion to be g 
at the Age of 21 Years, or Day of Mar- ſbe 0 , 


rage, ſo as ſhe married with the Aſſent wich Aſſent. 


ff che Truſtees and her Mother and eldeſt , #<o _ il 
Brother. 2 641 2 
The Defendant inſiſts that the Plaintiff MA ; 
s about marrying without the Aſſent a- 
oreſaid, and refuſes Payment of the ſaid 7 
Portion, and offered divers Reaſons againſt 1 | 
he payment. 8 
This Court declared ir juſt and reaſon- 1 
ble, that the ſaid 400 J. with Damages ' 
ould be paid to the Defendant. — 
> 


4 ee 
1. KJ 
375 "3 


a — 


Vintner cont. Pix, 13 Car. 1. fo. 443,505: f 


HAT Nich. Pix by Will, of which [247 83. Free. [ | 
he made the Defendant his Exe- = © £4. | i 
utor, gives to his two Daughters Elinor ua, BY 
ind Alice 200 l. apiece to be paid at their 4 . 
ges of 21 Years, or Days of Marriage, 
Ind the Teſtator gave the ſaid Elinor 
nd Alice 200 l. more by a Marginal Note 

in 


122 Reports in Chancery. 
in his Will, wich this Clauſe (F they behav 
themſelves dutifully unto their Mother) and 
the ſaid Alice died, and the ſaid Elina 
is her Adminiſtratrix, and Elinor marries 
the Plaintiff without conſent or liking 
of the ſaid Defendant her Mother. 

200 |, given This Court declared that the 200 /, 
in the Mar- poſitively given by the ſaid Will, the 
you > to Defendant ought to pay the {ame to the 
a Daughter Plaintiff 3 but as touching the 200 l. given 
(if ſhe be- to the ſaid Elinor and Alice by the Mar: 
9 {elf ginal Note in the Will upon their duti- 
her.Mother) ful Behaviour to the Defendant, ſhe ha- 
ſhe marries Ving married her ſelf without the Conſent 
without her of her Mother as aforeſaid, referred that 


conſent, yet : 
the 200 l. de- Point to the J udges. 


creed to he. The Judges certified that the 200 
in the Marginal Note mentioned, as 
well as the 200 J. in the Body of the 
Will, do belong to the Plaintiff Elina, 
her Marriage notwithſtanding, and that 
the firſt Letters of Adminiſtration 0 
the Eſtate of Alice ſued out by the 

Plaintiff, Adminiſtratrix of Alice, are ye 

Subſequent in force ; the Letters of Adminiſtration 

= . e granted to the Defendant being ſubſe 

n N 22 to the Plaintiffs Letters of Admin 

« r 2, ron: 


WG 
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Marſton contra Marſton, 14 Car. 1. 
fo. 676, 725. 


T HE Plaintiff as Heir in Tail makes 

Title to Lands, and the Defendant 

makes Title for her Life for her Joynture 

by Deed and Fine, which Fine is miſta- Fine miſta- 

ken, for that the Lands do lie in two ken the Land 
Pariſhes within the City of Coventry, viz. ” ber Au wg 

Part in Trinity Pariſh, and the other Par- ,, , 4 
cel in St. Michaels Pariſh, and that the 

fine is only of the Lands in 7rinity Pa- 

riſh 3 bur ic not appearing that any of the 
Lands in the Deed of Joynture and Fine, 11 
which did both agree in Names and Quan- 1 
tities, do lie out of the ſaid 7rinity Pa- | 


\ 

| iſh, nor any Thing elſe appearing to in- wb 4 
alidate the ſaid Jointure. l W | q 
His Lordſhip diſmiſt the Bill, and con- == 


timed the Maſter of the Rolls and the | 
[{Wudges Order. 8 N 


Mauna cont. Maunqh, 14 Car, 1. f. 1247. Al eee ee, I 


HE Queſtion in this Caſe being D 
rouching the Validity of the Will 
of Thomas Maundy, late Husband to the 
Defendant Joan, by which Will the Lands 
of the ſaid Thomas are ſetled on the ſaid 
dan and her Iſſue, out of the Name and 
Blood of the (aid Thomas her 1 
whic 
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which Will the Plaintiff inſiſts was con 

trived by the Defendant Joan contrary to 

the intent of the Teſtator, and again 

certain Notes written by him in his Lit 

Time, whereby he had ſetled the Inher,. 

tance of the ſaid Lands on the Plaintif 

and his Heirs after the Death of the ſaid 

Jean; and the Plaintiff proves that the 

Teſtator intended to prefer him being d 

his Name and Blood, and drew Note 

for his Will, whereby he gave the Lands 

to Joan for Life, and after to the Plaintif 

and his Heirs ; but the Teſtator left the 

perfecting of his Will to the Defendant 

Ayleworth an Attorney, who prevailed 

with the Teſtator to let the Will be z 

he ſhould pen it. | 

This Court (it appearing the ſaid Jos 
gcͤcclaring to ſeveral that ſhe had the Land: 

An inoffici- but for Life, and this Court conceiving 
2 the Teſtator to be but weak in regard h 
prefer Stran. left it to the Diſcretion of the {aid At 
gers before torney) declared, and is of Opinion t 
ns and the (aid Will was a very inofficious Wil 
h ſeeking to prefer Strangers before Nam 
and Blood, | 
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Harriſon cont. Lucas, 15 Car. 1. fo. 236. 
H E Statute of Limitations plead- Plea of the 4 
ed and over-ruled, and this Court Taue 2 * 
ich the Judges, were of Opinion that 1.1 + » | 
he Plaintiff had no Remedy at Law, but 2 FO Jatelk 
nade a Decree for the Plaintiff. 2 


Ft 
"oh 


Gorge cont. Chanſey, 15 Car. 1. fo. 227. WO 15 
4 & Ho 9 . e, : 1 
H E Bill ſets forth, chat whereas | 11 
the Lady Dorcas Chanſey, Grand- 1 
nocher to the Plaintiff, being poſſeſſed of 
e Sum of 200 J. in Oc. 163 1, delivered 
ſaid 200 l. to one Gibs on Truſt to be 
ut out at Intereſt, to the end ſhe may 
ceive the Intereſt for her Life, and after 
he ſame to remain to the Plaintift's Uſe, 
nd the Principal to be to rhe Plaintiff's 
le for ever, which was put our accord- 
ply in the Name of Toby Chanſey, the 
hetendant aforeſaid, for the purpoſe 
i orelaid, and the Bonds were delivered 
the faid Toby Chanſey, who received 
e lntereſt during his Life; and about 
Month before her Death, ſhe gave the 
id Bonds, and Monies due by the ſame, 
d the Plaintiff according to her former 
heclaration; and the aid Toby Chanſey 
eiag only rruſted as aforeſaid, but m:nd- 
s to gain the faid Money for himieif 
hal reicaled 


> 
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Truſtee re- releaſed the ſaid Bonds; and the aid 
leaſed the Lady Chanſey being dead, the Defendant 


Bonds put Toby refuſeth to pay the ſaid Money and 
- Soong Intereſt to the Plaintiff, and inſiſts that 
4444.6 46 4,, Sit Hillam Chanſey, his Father, did by 


E590 7 Deed in 1634, give Power to the faid 
„„ . Lady Dorcas Chanſey, his Wife, to diſpol: 
_ of all her Eſtate, which ſhe had then 
in Poſſeſſion, or at any Time ſhould be 
poſſeſt of, unto him this Defendant 7 
Þ Chanſey, and not otherwiſe ; and thereupon 
* the ſaid Lady continued them in the De- 
fendants Name till her Death. That in 
1635, the ſaid Gibs cauſed the ſaid: Lady 
Chanſey to make her Will, whereby ſhe 
gave her Eſtate to the Plaintiffs Mothes 
and made her Executrix, but afterward 
revoked that Will, and gave her Eſtat 
to the ſaid Toby Chanſey. 1 161 
And the Defendant inſiſting, that there 
being a ſeparation between the ſaid Lady 
and Her Husband Sir William Chanſey, the 
ſaid Sir William agreed to allow her 170ʃ 
per Ann. as Alimony for her Maintenance, 
and that ſhe did ſave and get the ſaid 2000 
in queſtion our of the ſaid Alimony, and 
being a Feme Covert had now Power tc 
diſpoſe thereof by Will or otherwiſe a 
her Death without the Aſſent of he 
Husband, having authoriſed her to dit 
pole thereof by Will to the Defendait 
Toby her Son; but foraſmuch as ſhe x 
L 


Reports in Chancery. 


ought by Law to be void. 


upon a Truſt, a Feme Covert might by 


Will diſpoſe of rhe ſame without rhe Aſ- Action or 
ſent of her Husband ; and therefore, and upon a Truſt 
in regard it appeared that the ſaid Lady 2" the 


aid declare that the ſaid 200 /. ſhould be 


a Portion for the ſaid Plaintiff her Grand- 
hild, and that the (ame for that purpoſe 
as put forth in the Defendant 7h 8 
Name in Truſt. 
This Court was fully ſatisfied, that the 
aid 200 J. with Damages and Coſts ought 
o go and be paid to the Plaintiff, accord- 
ng to the Declaration of the ſaid Lady. 


Iſham contra Cole, 15 Car. 1. fo. 329. 


HAT Edrard Hill for 1301. ſur- 

rendred Lands to the Uſe of the 
id Edward Hill and his Wiſe for their 
ives, Remainder to the Plaintiff and her 
eirs and Aſſigns for ever, ro which the 
Defendants do intitle themſelves and de- 
ain the ſame from the Plaintifl. 
The Defendants inſiſt, that the ſaid Ed. 
a for 207 l. in July 3 Fac. demiſed the 
b Premiſes 


by her Will taken upon her to diſpoſe 
the ſame otherwiſe, ſuch Gift and Will 
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This Court was clear of Opinion, and Feme Covert 
ſo declared, that for Things in Actin or 


by Will d 
poking a 
Thing in 


Aſſent of 
Husband. 


and go after her deceaſe to the Uſe and ei. ftv: 
Benefit, and towards the Benefit, and for / 24, 


il 


her 


"a 170. 


| * 
bt 
: * 
ö 
9 
: a 
, 


444548. 


. 
— —— 


_ , 8 „ — 
— Are D 
—. 


SY 
' * 


CE YI - 


. ¶— 


—— — 


mo wy 
—— 


1229 


— — 
- — 


— — 


— 
— 
- — — 2 
— — — > 
__ — — 
— 4 


128 Reports in Chancery. 


Premiſes to one Mill. Sparry for 99 Year, 
and Sparry 15 Fac. for valuable Conſide- 
rations granted the ſame to John Spary, 
and he in 3 Car. 1. aſſigned the ſame to 
Anthony Cole the Defendant ; and the ſaid 
Defendant Cole confeſſes, that in the Deed 
from Hill to Will. Sparry, there is a Pro- 
viſo of Redemption; and although it 
appeared by Articles, that there was 1 
good Conſideration of Money beſide 
Natural Affection which induced the (aid 
Edu. Hill to ſurrender the Premiſes to 
the Plaintiffs Uſe ; and ir being proved 
by one Witneſs that the ſaid Will. Sparn 
about 24 Years ſince told him he wa 
fully ſatisfied, and paid all his Debts due 
from the ſaid Edw. Hill, which moved 
the Court to conceive that the Plaintiff 
Chancery had good Cauſe of Relief. Yer in regard 
— "More. it is 33 Years ſince the Mortgage 2 
ages after a Fill ro the ſaid William Sparrj. This 
long elapſe Court doth hold it a dangerous Precedent 
of Time, tho" to relieve Mortgages after ſo long an e. 
of * laple of Time; but this Court props 
ech be was fed in reſpect of the Badges of Equity, 
ſatisfied, as which this Cauſe beareth on che PlaincithM tit 
was proved part, to do ſomething for the Plainci ſti 


— Wir hich the Defendant conſented to do. tif 


x un 
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Ward contra Worſe, 15 Car. 1. fo. 328. 


HAT Eliz. hard the Plaintiff's * 
Mother lent one Wellington 200 l. 

for Security whereof with Intereſt, made 

to ſeveral Truſtees an Annuity of 20/. 

per Annum out of Lands, for the Ule of 

the ſaid Eliz. provided that if the ſaid 00 /, fecus 

Wellington. at any Time re-paid the ſaid red by an 

200 J. then the Annuity to ceaſe ; which Annuity, by 

Rent was paid to the ſaid E/iz. according- N *. : 

ly, who afterwards by her Will bequeath- Mortgage 

ed the ſaid Annuity to the Plaintiff and entaiis the 

the Heirs of his Body, with Remainders Annuity, re- 

over ſubject to the ſaid Proviſo, and „er by Wil 

made the Defendant Executor, who many and dies, 

Years received the ſaid Annuity , and 'Mortgagor 


laid Wellington being dead, his Son and 3 


Heir paid the ſaid 200 l. to the Defen- The Execu- 
dant, and diſcharged the ſaid Annuity, tor ſhall pay 
and ſince the Defendant hath paid the * 8 * 
Intereſt of the 200 J. to the Plaintiff, —_ _ — 
but refuſeth to pay the 20 J. to the Plain · it, and pay 
Hüft, leſt he might be afterwards que- che Intereſt 
1" tioned for the ſame after the Plain- 3 
til's Deceaſe, by the Heirs of the Plaintiff's ized, © 
Body, or by thoſe in Remainder, if the 8 
Plaintiff ſhould die without Iſſue; where- 
as in caſs the ſaid Annuity had not been 
i rcdcemed, the ſame had been only at the 


K _ Plain» 


mainder o 


paid the ſame to the Plaintiff. But the Pays *e \ 
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Money can- Plaintiff's diſpoſe, and ſo ought now th 
_— en- 200 J. which cannot be entailed by the 
9.7 en, Laus of this Realm, which this Court re. 
S774 1h c ferring toa Maſter who certified the Truth 
to be as aforeſaid 3 This Court decreed 
the 200 l. to be paid to the Plaintiff, and 


for Payment thereof this Court doth dif: 
charge the Defendant. 


Nayler contra Baldwin, 15 Car. 1. fo. 430. 


Bill to re- HE ſeveral Points inſiſted on in 
ay Credi- | this Cauſe are, viz. That Richard 
Baldwin the Defendant being ſeized in Fee 

A of ſeveral Lands and Tenements, in Ju 
Voluntary 1630. made a voluntary Conveyance, 
* ace. whereby he ſold the Premiſes to Abrahan 
fr (086,770, *Z7 Hays and his Heirs in Truſt to the Uſe 
_ of his Son Thomas Baldwin, Remainder to 
| another Son Richard, Remainder to Kath: 
rine his Daughter and her Heirs for ever, 
with a Proviſo that the yearly Rents and 
Profits of the Premiſes ſhould be paid to 
Anne his Wife, for the Maintenance of 
his Children, and the raiſing of their Por- 
tions, and after a full chird Part to be for 
a Joynture for his ſaid Wife ; after which 
Deed made, and before Enrolment there- 
of, a Leaſe of the ſaid Premiſes was made 
7 Richard Baldwin to the Defendant 
irril, for the ſecuring 400 J. lent by Tir. 


| 


1 
| 
i 
| 


il 


) 0 
i 1 
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il to the ſaid Baldwin, with a Clauſe of Re- 
Icmption at the End of three Years ; and 
o confirm the ſaid Leaſe, Baldwin and 
is Wife acknowledged a Fine to the ſaid 
irril ; and the ſaid Hays afterwards con- 
eyed the Premiſes to Rothwel and his 
cirs, another Defendant, ſubje to the 
aid Truſt. And Baldwin in Auguſt 7 Car. 1. 
xcame indebted to the Plaintiff Naylor 
n 240 J. Bond for Wares, which he ſued 
o Judgment: And the ſaid Baldwin, 
Car. I. was indebred to the Plaintiff 
gell in a Recognizance of 240 l. for |, 
plate and Jewels; and to the Plaintiff 
Bourne in 100. on Bond, which is ſued 
o judgment. That conceiving Baldwin 
ad good Power to let Leaſes, and that 
e was ſeized in Fee of the Premiſes, 
7 Car. 1. let a Parcel of the Premiſes to 
ne Goodwin, for the Conſideration of 40 l. 
or 41 Years, at 40 5. per Annum Rent to 
uild, and the Defendant Parſons taking 
he Leaſe to be good, bought the fame 
f Goodwin for 69 l. and now finding his 
Leale to be inſufficient, dares not go on 
with his Building; and both the Sons be- 
ing dead, and the Daughter of Bald vin 
married to the Defendant Higgins, Bat... 
vin, they received the Rents, to the Cre- | 

litors not being fatisfied their Money, have {86 
&hibired their Bill for Relief. f | 


K 2 The 
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The Plaintiff inſiſts, that the ſaid Deed 
of Settlement is fraudulent, and made ty 
deceive Creditors. 

Fraudulent This Court ordered the ſaid Deed t 
Deed ro de. be ſet aſide, and that Tirril ſhall not ſtand 


| ceive Credi- 
| tors, ſet a- upon the Forfeiture of his Leaſe, other: 
| lide., , wiſe than to help him to his juſt Deb 


| 2-1-4 240,20, and Damages, together with the 39 / 19; 
I i 74 e. which was allo lent upon Security of that 
329 290. Leaſe, provided it appear upon taking 
i an Account, that the ſame was agreed u 
be ſecured by the ſaid Leaſe, otherwik 

this Court will not give way to the hedg- 

Crediror for ing in of other Debts. And as for tht 

Wares over- Debts due by Wares which were put up. 

' ſold, not fa- on the (aid Defendant Baldwin, and d 
voured. which he could not make half the Mo- 

ney : This Court not favouring Contract; 

of that kind, ordered the Maſter to make 

Allowance as he ſaw Cauſe ; and as for 

Fine levied Mrs. Baldwin's Dower , unleſs ſhe have 

by Feme-co- barr'd her ſelf totally by levying the Fine, 

gem Teng this Court makes no Order therein a 

no Bar of her Preſent, but declared, That if ſhe levied 

Thirds after the Fine only to ſecure the Leaſe, no Debt 

the Leaſe fa- could bar her, except Tirril's Debt on 

3 the the Leaſe; and this Court ordered the 


| and b er 255 Leaſe ro ſtand good. 
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1 H E Defendant, an Executor, having 46 
0 paid a Legatee her Portion of 400 l. 1 
e Maſter in his Report thinks it againſt "wh 
av, that an Executor ſhould pay ſome ot 


Legacies, and leave the reſt of the Legatces 1 
unpaid, but every one ſhould loſe in Pro- it 
portion. SS 
The Defendant Executor inſiſts, that v ee. un 


he Legacies were not all due at one Time, 5 —_ 7 ae ; f 
A Lo 2 5 fk 
but ſome ſooner, and ſome later, as the 20. 24. 


hildren were in Age one before the o- 
ther; and the eldeſt Daughter had a Pre- 
ferment offered her, and ſono Reaſon that 
he ſhould loſe the Occaſion for Want of 
her Portion, which this Executor by the 
Will was conſtrained to pay her. - 

This Court would be fatisfied what Several Le- 
Ide Law is, when ſeveral Legacies are fag, 2 
given, the firſt being due, and the reſt and the ſy JE. 
not till in Time after, whether the Exe- is not due till 
cutor may pay the firſt, if there be not ate 
Aſſers to pay the reſt 2 This Court refer- may not pay 
red this Matter to the Judges of the Pre- the whole 
rogative Court. Legacytothe 

The Judges certified, and were of Opi- 8 * 
nion, That by Law the Executor may not ,, pay the 
pay the firſt the whole Legacy, if there be reſt. 


not Aſſets ſufficient to pay the reſt. 


K 3 This 
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EachLegatee This Court reading the Will and th 
to have a Proviſo in it for ſupplying of the Lex 
N cies out of the Real Eſtare, if the B 
TM (onal will not ſuffice, doth conceive i 
Proviſo for equitable and juſt, that the Execute 
ſupplying the ought to have carved equally, and piye 
Legacies gut each one his rateable Part. And ther 
2 'be fore it muſt lie upon the Executor to male 
perſonal E- the reſt of the Legacies good in a yr 
ſtare is not portionable Way, and the Executors an 
tyficient. © T epatces to make themſelves whole outs 

the Real Eſtate, the Proviſo appointing 

* : it, 8 


In regard the Legacies are to be mad 
up out of the growing Receipts, an 
not upon and out of a plentiful Eſtate; 
and that the Executor by his forward. 
neſs in paying Legacies, muſt now bex 
it out of his own Purſe; this Court ſer; 


no Cauſe to allow the Legarces Damage 
for the ſame, 


Magdalen College Oxon contra Crook, 
15 Car. 1. fo. 229. 


Tt WE 


IR Simon Bennet deviſed all the Cop 
O pices and Wood-Grounds, and al 
and ſingular the Premiſes, and all Woods 
and Under-woods (except Timber-Trecs) 
to his Wife for Life, and after her Death 
limited the fame with the Timber Trees 
to Truſtees, that they for two Phe 
E e 95 


' 
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ſhould pay the Profits of the Premiſes to 
the Plaintiff, and they to beſtow the ſame 
in building the College, and after limited 
the Reverſion and Fee-Simple of the Pre- 
miſes to the Plaintiff and their Succeſſors 
for ever (the ſaid Woods, Under- woods 
and Timber - Trees excepted. ) Now the 


alſo from the Plaintiff 
This Court is clear of Opinion, that the 


, 
* — 
— 


Soil and 


Timber. 


Queſtion is, as the Exception is made of Trees (tho 
the Woods, Under-woods and Timber- Wo and 
Trees, whether the Soil is not excepted Jimber- _ 
Trees are ex= 
cepted ) paſs 
to a charĩta- 
Intent of Sir Simon was, That the whole, bie Uſe by a 


ss well the Soil as the ſaid Woods, _ of the 


i Under-woods and Timber-Trees, do paſs 


Pophans contra Com. Deſmond, 15 Car. 1. 
| fo. 220. 


HAT the Plaintiff was ſole Daugh- 

ter and Heir of Sir Sebaſtian Har- 
vey, and Adminiſtratrix of Sir James Har- 
vey, her Grandfather, of the Goods un- 
adminiſtred by the ſaid Sir Sebaſtian 
Harvey ; and that Sir Thomas Greſham, 
21 Eliz, for Money borrowed, entred in- 
to a Statute of 2000 J. for Payment of 
1000 l. to Sir James Harvey, and that 
Sir Thomas Greſham conveyed the faid 
Premiſes to his Wife and her Heirs, and 
by his Will declared ſhe ſhould pay all 
K 4 his 
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Certificate made by the two Lord Chic 
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his Debts ; and that 23 Fliz. an Act of 
Parliament was made, that his Wife ſhould the 
be charged with all his Debts, and if ſhe cog 

aid not the ſame, then Commiſſioner; of 
were to ſell ſo much of the Premiſes à at 
would pay the ſame ; and the Lady Ce du 
ſham, 39 Eliz. died, and the Premiſes de. che 
ſcended to Sir William Read, and on be 
19 Fac. he died, and the Premiſes de- Nut. 
ſcended to the Defendant, who refuſes to Wha 
pay the ſaid Debt; ſo the Suit is ro have WD 
the ſaid Premiſes fold for Payment of Wrhc 
the laid Debt and Damages according NC 
to the Act. And it appeared, that Nor 
this Bill was exhibited in Purſuance of a fai 


Juſtices, and Lord Chief Baron, upon 
the Plaintiffs Petition to the Lords Com- 
miſſioners for the Sale of the Premiſes, 
in which Certificate the ſaid Judges 
thought fit, and declared that the Plain- 
tifls ſhould take their Courſe by Bill in 
this Court, or otherwiſe, that it may ap- 
pear, whether the Money mentioned in 
the Defeazance of rhe ſaid Statute, was 
then due and unpaid, or no, and whether 
there was Cauſe to fell the ſaid Manors 
and Lands, it being the 46th Year after 
the ſaid Money ought to have been paid, 
and whether any Demand had been made 
thereof, or no. 4 i 


Now 


224 
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Now for that there is no mention of Bill to be re- 
the Debt in the Inventory, in the Pre- lieved for a 
rogative Court by Sir Sebaſtian Harvey a 
of the Goods of Sir James Harvey, his 30 Vears, and 


Father, to whom the {aid Debt was firſt after ſeveral 
Deſcents and 
Purchaſes of 
x the Land 

be denied 3 there Was alſo a greater quan- ref renee 
tity of Lands ſubject to the ſame if it appointed to 


had not been paid, and for that the ſame be ſold for 
Payment of 
Debts, diſ- 


miſs'd. 


due, and for that it appeared that as 
there was originally a clear Debt not to 


Debt grew due above 50 Years paſt, and 
the Plaintiff hath not made unto this 
Court any ſuch Proof of any Demand 
or Purſuit of or for Recovery of the 
ſaid Debt whereby this Court might de- 
clare any Opinion that the ſaid Debt is 
unſatisfied, or however the ſaid Manors 
and Lands, or any Part thereof ought 
o be ſold for the Payment thereof, or 
that any Relief ought to be given to the 
Plaintiff for the ſame, eſpecially after fo 
many deſcents to ſeveral Heirs and Pur- 
haſors thereof by others, all of them 
as well Heirs as Purchaſors, Strangers to 
he Payment of the Debts of the ſaid Sir 
(ho. Greſham. 
This Court diſmiſt the Plaintiffs Bill. 


 Askwith 
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bt upon a 
ure after 
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Debtor made 
Executor, 
yet his Debt 
to be Aſſets 
and not ex- 


tinct. 
| feng ly, e. 
The King's 


| Award de- 

| | ty. creed, 

| 4 fort a2. a 
0. 324. 
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Askwith contra Chamberlain, 15 Car. x, 
| fo. 309. 


Debtor made Executor ſhall not 

extinguiſh his Debt, but the ſame 
to be taken as Part of the Teſtator's per. 
ſonal Eſtate. 


Booth contra Peckover, 15 Car. 1. fo. 404 


H E Bill is to have an Award made 

| by the King decreed, the Defen- 

dant demurred, and inſiſted the Matte 

ought to be tryed at Law. ; 

This Court declared his Majeſty is the 

Royal Fountain from whence all Stream 
flow. 


— cc a. £m oe coo. ceocacone 


Harding cont. Com. Suffolk, x 5 Car. 1. f. 551, 


HE late Earl of Suffolk grante 

an Annuity of 200 J. per Ann. ou 

of the Manor of Walden, but the De 

fendant refuſes to pay the ſaid Annuity 

pretending there is no Manor known by 

the Name of Walden tantum, but only! 
Farm of 80 J. per Ann. 

Now for that the Defendant chief 

endeavour'd to prove that the Mano 

of Walden alias Gaye Walden and Brit 


Walden are two diſtin Manors, Y 
| 
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that there is no Manor of Walden tantum, Two Ma- 

and if any, it is Walden alias Chippen dann 

Halden, and the ſame only liable to the c ;3> nc oe 

Annuity, the value thereof being but ſmall the o- 

80 . per Ann. ther of great» 
And the Plaintiff proved that the great a An 8 

Manor of Walden which the Defendant 200 “ — 

calls Brook Walden was the Manor meant Amun is 

to be ſubject to the ſaid Annuity. granied out 
This Court with the Aſſiſtance of the 1 

Judges declared, and are of Opinion, that ir's a good A. 

if there be two Manors known by the verment that 

Name of Walden called Walden, and ſome- = . — 1 

times diſtinguiſhed with an alias, and the be liable ro 

one of them of ſmall value, and the other the Rent 

of a much greater, that it is a good A- Charge. 

verment in Law that the greater Manor 


ſhould be liable ro the Rent Charge. 


Goddard contra Goddard, 15 Car. I. 
fo. 248. 


ILL of Review to reverſe a De- 
cree 22 Fac. the Plaintifl for Error 


alſo that the Leaſe, which the Plaintiff 
now infiſts on was not then in Iſſue, and 
R Plaintiff never conſented to the Certi- 

te. 
This Court upon reading the Proofs, 
it appeared by Depoſitions of two 4 
* nelles 


Fo, 


lays, the Cauſe was referred to Four Com- 4/77 ee. | ol 
miſſioners, and but Three certified; and 52. + % 


1 


4 
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A Decree for neſſes there was an Agreement for ſetling 
ſerling diffe- the Differences, and in regard the De- 


Mr. Lovelace, who made an Agreement 
or Award therein as to the Leale of the 
Farm in Queſtion to be ſurrendred to 
the Defendant upon Terms; but th 
Plaintiff did inſiſt upon allowance for Im: 
provements of the ſaid Farm, which Mat. 
ters the ſaid Hades and Lovelace not being 
ſo able to Judge of, they Nominated five 
other Perſons, whereof four or three 0 
them were to ſettle the Matter of Im- 
provements, which the Plaintiff and Deter 
dant aſſented unto, and bound themſclvoli$ 
5 to ſtand to their Award ; that the Plainti 
performed his Part of the ſaid Ava 
N | made 


; 
—_— * cree was ſo long ſince, and nothing done. 
16 Years againſt the ſame in all this Time being 
though there 16 Years, this Court would not revetſe . 
might be Er- the Decree. 
ror to ground | 
a Bill of Re- | 
view, Bourman contra Wild, 15 Car. 1. 
fo. 253, 266. 
l. Juriſdiction His Court over- ruled the Juril. 
| 745 of Cinque diction of the Cinque-Ports. 
| Church cont. Roper, 15 Car. 1. fo. 436. With 
Award | M 
ZE HE Plaintiff and Defendant re ae 
ants 4p, HE, 
2 4, 365 ferred the Differences in queſtion th 
£0 p ; to the Arbitration of Mr. Hades and MIC 


& *y 
{Þ 
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made by Hades and Lovelace, and that three 
of the five (aid Atbitrators made their 
Award, and awarded 120 J. to be paid 
by the Defendant to the Plaintiff for his 
Improvements , and for the ſurrendring 
of his ſaid Leaſe ; but the ſame not being 
delivered to the Defendant punctually, 
whereby the Plaintift might take Reme- 
dy thereby in Point of Law; and although 
the Defendant inſiſted, that the ſame was 
an Extrajudicial Award, and void in Law, 
yet for that the ſame was but Part of 
the Award made by Mr. Hazes and 
Mr. L ovelace, and the Defendant had Be- 
nefir thereby, and gained Poſſeſſion of | 
the ſaid Farm and otherwiſe. And this 33 
Court conceived that the Award made by fors nomina- 
three of the ſaid five Arbitrators nomina- ted by two 
ted by the ſaid Hades and Lovelace, was 3 
made in purſuance of the Award of Hades eg N 
and Lovelace, and in Conſummation there- Equity. 
of, and was, and ought in Equity to be 
deemed as an entire Award with theirs, 
which was in part executed, and after 
he Plaintiff hath loſt his Leaſe and paid 
his Rent, and is left remedileſs for his 
Money intended him. 
This Court is clear of Opinion, that 
the Award made by the ſaid three Arbi- 
rators ought in all Equity to be per- 
ormed by both Parties, and decreed ac- 


ordingly. 
* Biſhop 
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Biſhop contra Biſhop, 15 Car. x. fo. 59. f 


1. Chancery 
Caſes, 40. 


HE Bill is to have an Award de Wer 
creed and performed. It was yo 
luntarily referred to Mr. Juſtice Crook by 
the Parties, Plaintiff and Defendant to end 
the Difference between them, who made 
his Award, and the Bill alſo chargeth thi 
Defendant to make a Diſcovery of the 
Breach of the (aid Award. 

Award ex- The Defendant inſiſts, that the ſaid 4 
„ trajudicial. ward was merely voluntary and extrz 
Jef. 2.. //4- Fax judicial, and made without the Direction 
. of this Court, and that both Parties did 
4 relie upon their Bonds murually given fo 
. the Performance of the {aid Award. And 
as to the Bond entred into for the Pc 
* formance of the Award, and the pretenc 
5 19 1 0 ed Breach thereof, the Defendant infill 
Part of the it is put in Suit by the Plaintiff at Lay 
Award, this and that the Defendant is not bound 
| Court way La to anſwer upon Oath any ſuch May 
} comper,the ter againſt himſelf as may be any Eviden 
| er 2 arty - , N ll. 

| to perform to bring him within the Penalty of the { 

$8 bis, though Bond. Now as concerning the ſaid Awart 
| the Award ſoraſmuch as the Plaintiff hath perform: 
originally by the ſame, his Lordſhip declared it was 
the Direti- proper Suit in this Court to compel ti 
on of this Defendant to perform it on his .Part, 
_ though the ſaid Award were not mal 
| this * 


originally by any Direction 
4 
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The Defendant inſiſted, that the Part 
the ſaid Award was chiefly inſiſted up- 
n in the ſaid Bill, which did bar the De- 
ndant, being Tenant in Tail, from that 
ower which the Law gives him. 

The Bill charging that Sir Thomas Biſhop 


as ſeized to him and his Heirs Males 
ith the Fee expectant of divers Lands 
Henfield, and the Plaintiff conceiving 
had been ſeized of the Lands in Hen- 
4, conveyed the ſame to the Defendant 
his Heirs Males of his Body, having 
e Fee in himſelf, and there being a 
ed of Gift made of the Teſtator's Goods 
of Zenfield unto the Defendant in Truſt 
the Teſtator's Wife, the Mother of the 
iintiff” and Defendant, and after her 
ceaſe, in Truſt for the Defendant. 
Mrhat Difference ariſing about the ſaid 
ate Tail, Mr. Juſtice Crook awarded 
Defendant to enjoy a former Eſtate- 
il ſetled upon him and the Heirs Males 
is Body by the ſaid Teſtator, and the 
tiff to confirm the ſaid Eſtare Tail 
be Charge of the Defendant, and that 
mei Defendant ſhould do no Act to debar 
as Hiſcontinue the (aid Eſtate Tail, or the 
i ainder of the Plaintiff without the 
„Intiff's Conſent, except it be for aJoyn- 
for his Wife. 
0 


Ti His 


ther of the Plaintiff and Defendant, - 
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Its againſt His Lordſhip, to this Part of the Award 


ee declared it was abſolutely againſt the con 

8 1 ſtant Courſe of this Court to decree a per 
Perpetuity, petuity, or give any Relief in that Caſe il v 

and as to that Point held the Deſendang F 

Demurrer to be good; but as to the per rl 

. forming the ſaid Award, this Court oi tl 
8 7 7 C0 e dered the Defendant to anſwer, and over. 
| * rule the Demurrer. tl 
The Defen= And as touching the Bond for the Peri at 

dant ſhall not formance of the Award, his Lordſhip (aw n 
eee wr no Colour that the Defendant ſhould dil in 
eng cover any Thing againſt himſelf whereby a 

charge him- to charge himſelf with the Penalty of ti 

ſelf with the Bond. ce 
2 - . | e 

— Bales contra Procter, 15 Car. 1. fo. 709. - 

t 


HE. Bill is to be relieved for Ms. 
ſuages which the Plaintiff in(ili d: 

are deſcended unto him in Tail, where 
of the Plaintifſ's Father, 18 Eliz. ſuffer 
a Recovery to one Garnet and John Bat 
and their Heirs, and covenanted to le 
a Fine the ſame Year in Conſideration « 
20 l. to be paid to him; and alſo to 
relieved for two Annuities of 6 J. per 4 
num to be granted out of the ſaid Prem 
ſes by the ſaid Recoverors during his Li 
which the Plaintiff inſiſts was not pal 
and ſo the Premiſes ought to deſcend! 
him in Tail. ; 


ju; 
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The Defendant inſiſts, that they are 
purchaſors for valuable Conſideration , 
and plead and demur, for that a Reco- 
very will bar an Eſtate Tail without a 
fine, ſo as the only Point of Equity in 
me Plaintiffs Bill is for Non-payment of 
the ſaid' 20 J. and the two 6 J. per Annum 
Annuities ſuppoſed to be in 18 Eliæ. which 
the Defendant ProGer being a Purchaſor 
it the ſoxth Hand, hopes he ſhall not be 
now compelled to prove Payment of, be- 
ing 65 Years ſince the Annuities were due, 
and 31 Years ſince the Death of the Plain- 
us Father, who all his Life-time never 
complained of it, and in 12 Fac. a Fine was After Pur- 
levied by Fairclough againſt Bull and others chaſes and 
then in Poſſeſſion, and another Fine unto K — 
the Defendant and his Truſtees by one years * 
1 Sambrook, under which Fines the Defen- Poſſeſſion, 
(ant claims; and in 12 & 13 Car. 1. the Without pay- 
ol Plaintiff was Non-ſuired on an Ejectment Suit dhe Aa- 
broughr, and the Defendanr Hanſley and lob Sas 
lis Wife claim under the ſaid Recovery, relieveable. 
ind a Fine levied in 6 Fac. of the Meſ- bete. 
ſuages. | © 
This Court diſmiſt the Plaintiff's Bill. 


uy Nevi/ contra Brong hton, 16 Car. 1. f. 504. 
FF by ; A general 
"HIS Court declared that a general Clauſe in a 


Clauſe in a Will 6aght not to pre- dg ge 


judice a particular Deviſe. | particular 
| L Peyton Deviſe. 


The Defen- 
dant's own ' 
Oath a good 


Proof in an 


Reports in Chancery. 


19 A Al — th 
Car. 1. ſo. 569. th 


Pepton contra Crern, 16 


k T H Is Court ordered, that in Tegard th 
the Account in Queſtion is of twen-Wcl: 
ty Years ſtanding; the Defendant ſhallWlu! 


Account of prove his Account by his own Oarh forWby 


20 Years 
ftanding. 


A .3 9: 


{ | 2 7a, 26526 | 
W422 152A775Judges, declared, Thar the ſaid Decd « 


Volantary 
Conveyance 
when frau- 
dulent as to 
Purchaſes, 
and yet to 
what pur- 
poſe avail- 


what he cannot prove by Books and cam th: 
celled Bonds; for that after ſo many YearWot! 
his own Oath mult be accepted as a Proof ot 
in this Caſe. $5 


Leach contra Dean, 16 Car. 1. fo. 577. Heu 


H E Plaintiff's Suit is to be; relieved 
upon Articles of Agreement for thi 
. Purchaſe of Lands from the Defendan 
Richard Dean, who before the ſaid Ar 
ticles had by Deed conveyed the Pre 
miſes to the Defendant Roger Dean hi 
Son. | | 
This Court, with the Aſſiſtance of the 


. Uſes ſo made to his Son Roger as aforeſai 
being a voluntary Conveyance, and ii 
laid Richard Dean ſelling the Premiſes ii 
the Plaintiff for valuable Conſideratior 
the ſaid voluntary Conveyance was 
Fraud, and that the tendring of the Put 
chaſe Money by the Plaintift was as god 
a Performance of the Contract on his Pa 
as if the Money were paid. And as f. 
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the Defendant Roger Dean, it lis but juſt Articles of 


that he ſhould be in the ſame Caſe as his r 


father, as if his Father had never made performed 
che Conveyance; and decreed the Arti- againſt a vo- 
cles to be performed; but as to the vo- luntary Com 
untary Conveyance, the ſame is not here» fe the Fe 
by impeached as between the Father and ticles, © 
„che Son for any Advancement, or any 4/4277, 
other Thing thereby ſetled on the ſaid Son, 1 
other than making good the ſaid Articles . , 

of Agreement aforeſaid, but the Truſtees 

to be paid rheir Debts and Ingagements 


out of the Purchaſe- Money. 


Pickering contra Keeling and Pickering, 
16 Car: 1. fo. 292. 4 


HAT Thomas Pickerins deceaſed; 
Father of the Defendant 7 ho. Picker-' 
. and the Defendant Thomas Pickering by 
Deed 16 Fac. ſetled Lands to ſeveral U- 
es charged with an Annuity or Rent- 
harge of 20 J. per Annum to be paid to 
che Plaintiff; but the Defendants having 
otten ſeized of the ſaid Lands, and got 
the ſaid Deed into their Hands, refuſe to 
pay the ſaid Annuity. 3 
The Defendants inſiſt, That the ſaid 
Deed is void in Law by reaſon of a former 
Deed made 21 Fac. for valuable Conſide- 
ations whereby the {aid Lands were con- 
eyed in Fee without any „ : 
L 2 


* 
' * 


2 
: 1 
» 
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Annuity This Court upon reading the ſaid Deed, 
. the Plaintifl not proving that the ſaid 
valuable Annuity was granted upon any valuable 
conſiderati · Conſideration, whereby this Court might 
on not re: be induced to ſet up and make good the 
lanes Bore: ſaid Deed in Equity, This Court ſaw no 


Cauſe to relieve the Plaintiff herein, but 


2 5 8 diſmiſs d the Bill. 


5 Preſ⸗ contra Hinchman, 16 Car. 1. 
Bats fo. 325. 


HE Bill is to have a Leaſe of the 
Parſonage of Portland , heretofore 
made by one Green to one Peers, under 
whom the Plaintiff claims, made good 
and confirmed to the Plaintiff according 
to a Decree made by the Conſent of the 
Defendant Steedly, - whilſt he was there 
The Act of Incumbent, and the Defendant Zinchmas 
a preſent In- is the now Incumbent, and the Plaintiff 
cumbent not would have him bound thereby, and 
2 * compelled to confirm the ſame; which 
this Court on reading the Decree ſaw. no 
Cauſe to do. This Court being clear of 
Opinion, that the Act of a preſent In 
cumbent cannot bind his Succeſſor, and 

ſo diſmiſs d the Plaintiffs Bill. 


St. N. 
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St. Nicholas contra Harris, 17 Car. 1. 
fo. 206. 
H E Bill is to be relieved apainſt a 
Bond of 300 /. entred into by the 


Plaintiff E/iz. conditioned that if ſhe did 


pay Timothy 15 l. per Annum, during the 


IPlaintifl*'s Life, then the ſaid Bond to be 


void But the Plaintiff pretended” that 
the ſaid Bond was for the Performance of 
an Agreement which was, by the Death 
of the ſaid Timothy, become impoſſible 
to be performed, and ſo the Bond ought 
to be diſcharged. | | 
Upon reading the Proofs, this Court 
would nor relieve the Plaintiff againſt rhe 
faid Bond, and ordered the Plaintiff to 
pay the 15 J. per Annum, and Arrears 
with Damages. | 


Swain contra Wall, 17 Car. 1. fo. 16, 
148, 252, 315. 
"HAT the Plaintiff and Defendant 
and one Forde, 16 Fac. became 


jointly bound in a Bond of 500 l. to 


the City of London for the Payment: of 
300 J. in Fbr. then next, which 390071. 
was imployed by one Shadwel for pro- 
curing the Place of Serjeant at Arms, 
which Place afterwards'Shadwel aſſigned 
L 3 ro 


149 


Bond to pay 
15 J. per An. 
during aLite, 


rn 
— * 
„ 


— 


_— 


—— * 


= 8 _ 
—— ——_—— oo — — 
— — I — 


SLE — — . 


Anti 34, sT d, Hun 


.C. 33,943 ſaid Shadwel and the Plaintiff and Defen- 


7,7. 46. dant Jorden entred into ſeveral Counter: 
449%, AJ. 


er 4,2 
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to one Hunt for good Conſideration, which 
t by Direction and Agreement of the 


Bonds unto the Plaintiff, and Jorden and 
Wall, for their Indempnity from the ſaid 
Bond of 500 /, entred in to the City of 
London; and thereupon it was agreed, that 
if Hunt failed to pay the {aid Debt to the 
City, then the Plaintiff, and Forden and An 
Wall ſhould pay their reſpective Parts of MW 
the ſaid Debt to the City, and Hunt died 8 
poſſeſſed of the ſaid Place inſolvent, ſo a1 
the Plaintiffs Forde» and Wall were only MW 
liable to pay the ſaid Debt; and the Ciry I. 
calling in the ſaid Debt, Wall was not 
able to pay his ſaid Share, and the Plain- WM © 
tiff and Jorden in 1622. took up 300 /. of i 
one Ducket and Bates, and were — nd un · © 
to them in ſeveral Obligations for Re- 
payment thereof, and therewith paid the IM © 
{aid Debt to the City, and afterwards i 
| 
| 
| 


Jorden became inſolvent, ſo as the Plain- 
riff on the behalf of himſelf and Forden and 
Wall, was forced to pay the ſaid 300 l. to 
Dacket and Bates, and all Intereſt; and 
Wall being afterwards of ſufficient Eſtate 
to pay his ratcable Part of the 300. and 
Intereſt paid by the Plaintiff as aforeſaid; 
ſo the Bill is, that the Defendant Wal 
may pay to the Plaintiff a Moiety of the 
300 J. and Intereſt, erden * 
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The Defendant Wall inſiſted, that the 
nid Defendant Wall was not bound in the 
Bonds given to Ducſtet and Bates, but 
only in the firſt Bond wherein the Plain. 
tiff and Forden and the Defendant H 
were bound, and by the Agreement they 
three were to bear their reſpective Parts 
of the ſaid 300 J. in caſe Hunt failed; 
beſides the firſt Bond being delivered up 
and the Debt paid, the Defendant con- 
ceives himſelf totally freed thereo. 

This Court upon hearing the Proofs is Three are 
fatisfied, that the ſaid Defendant Vll bound = = 
ought to pay to the Plaintiff the third 3 wry 
part of the ſaid 300 J. and did decree if H failed, 
the ſaid Defendant to pay 100 J. And as to bear their 
ſor the Damages for the ſame, foraſmuch 8 
as the Plaintiff both by Bill and Repli- Money, wo 
cation doth only deſire a rateable Part of tbe Obli- 1 
of the principal Money, and the ſaid Da- Bors p'o- (al 
mages by him paid, which was 3oo /. e 4 
and Damages but for nine Months. This third paid 4 
Court ſaw no Cauſe to order more, and the 30% the W's 
ſo ordered the ſaid 100 J. and Damages 23 | 0 
only for nine Months; but the Plaintiff), bean f 
I inſiſted that there ate Precedents to en- be compelled | } 

force the: Defendant to pay a Moiety of to pay a * tl 
the ſaid 300 J. and Damages. wdbira _ . 1 
- The Court ordered Precedents to e r. 222 
produced for that Purpoſe. q FA 
The Plaintiff produced a Precedent in 
5 Car. 1. inter Peter Plaintiff and Rich © 
L 4 | and 


—— . T- 


oy % „ row 


* 9 
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and Sheppard Defendants, by. which the 
ſaid Defendant Rich in reſpect the other 
Deiendant Sheppard became . inſolvent, 

was ordered. to pay the Plaintiff, Peter 

Coſverty with the ſaid Rich and Sheppard 

a Moiety of the Debt and Damages there. 

in Queſtion. _ 

Mr. Juſtice Hutton was to conſider of, 
this Matter. | 
Mr. Juſtice Hutton chinks. bc the De- 
fendant ſhall, pay the 1004,; and 74. 105, 
for nine Months. damages, and if the Plain- 
riff hath. recovered. or received any thing, 
towards the ſaid 107 /. 10.5. of the Coun- 
ter Security before mentioned, be is to 
allow the ſame to the Deſendant. 
Aghis Court e the ne Or-. 
der. * 172 2 4 


Tenn contra Dinham, a5. ce. I. 
h i O/ fo. 585. 

The.Defen- | 1 EHE 8 being 1 40 
danr'icom 43. the. Hat tor, not performing a De. 
ae ce a) queſtion was; graned, and 
performing. the, Plaincitf pus into Poſſelſion of. the 
a Decreeand Lands: The. Defendant. inſiſts that the 
a Jae ye Plaintiff ought not to have the Lands, the 
* ary = Deſendant being in Priſon, it * . 
in Poſſeſſion double Execution, 

of the Lands, But the Plaintiff inſiſted; har as this 
ſpall nor be Cal is where Money is ent upon Security 


by 
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Lands, the Plaintiff ought to haveitlie diſcharged 
ands till the Defendant 1 2 Na the dar 1 
lone) and Intereſt. bit the Plaintiff, 
This Court with the Aſſiſtance: oſc the or Money 
udges, were ſatisfied that the Plaintiff's and Dama- 
olding the Lands was juſt and * ges ſatisfied. 
able, and that. the Plaintiff 
are the Lands abſolutely ads 4 au 64. 


ind. Colts: due to. the Plain) 

« Defendant be diſcharged of His why 
riſonment, and that in the meaad Time 
e Plaintiff doc hold the Lands z but if 2 

xe Defendant. will aſſure rhe Lands chen ; 
is to be diſcharged: word i 


—— 77 ; {1 
| + . 115 has 220 


'H AT: Nicholls Elblowes beth 

[ lſſed of-xtc-Btomiles in Oe 12 —— "TM 
April; x63 l. fasde his Will and e 5 

his Meſſua gsi to che 'Plaintiff Nirbvl 

homas his Goaſon, and to his] EH Ard for: 

er; and the {aid Nicholas Holmes in 

cember 1633. mortgaged the ſaid Pre- 

iles to the Defendant North for 200 J. 

be repaid at three Years end, and be- 

e the three Years end, the ſaid Holmes 


| ſick, and declared he would not alter 
aid Will. 


4 | | But 


to get ao . i 
bu 
* 


Ic be ſatisfied the Money and Dama 4 ce, 244 


Poms contra dn, 175 Cart wi fo. 358. 22 5 7 


A 2 Wr 


— — s. . 
1 


Reports in Chancery. 
But the Defendant Fohn Holmes claim 
the. Premiſes as Unkle and next Heir t 
the ſaid Teſtator Holmes, and hath en. 
tred on the Premiſes' taking Advantage 
of the Forfeiture, and brought a Suit i 
to this Court againſt the Mortgagee, and 
had a Decree for the Equity of RedempW:; 
tion, and did accordingly redeem the ſam 
and diſpoſed: thereof. 
A Deviſeot The Defendant inſiſting, that in Cak 
Lands, and ſuch a Will was made, the ſaid Will ca 
on notary be no Bar to the Defendant's ſaid Title a 
** Lads Heir, in re{pe the Teſtator did mortgag: 
it a Reyo- the Premiſes after the making of the Will 
cation, if any were, which was a Revocatiot 
thereof, he having but a conditional E 
ſtate, and the Plaintiff did not make 
appear that there was any other (ubl 
quent Will made, or a new Publicatio 
of the ſaid former Will after the (ai 
Nicholas mortgaged the Premiſes. 
This Court ſaw. no Ground to give tix 
Plaintiff, any Relief, and diſmiſs ' d ti 
Plaintifſs Bill. 1.5 9 
; Nc | 


x 1 
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fo. 404. 


HAT Sir Owen Smith did borrow 
of Humfrey Beddingfield 1707 l. 
Ind for the Security thereof made a 
Leaſe of the Lands in Wighton and Wal- 
nzham for 100 Years, and alſo being 
therwiſe indebted, and for the Payment 
ercof the ſaid Sir Owen, 9 Car. 1. con- 
eyed other Lands to one Saunders, and 
frerwards in Auguſt, 9 Car. 1. reciting the 
aſt Deed, conveyed to Truſtees ſeveral 
ands to the uſe of Sir Oven for Life, 
nd afterwards to the uſe of Sir Thomas 
opton and Arthur Hopton and their Heirs: 
e ſaid Lands and Premiſes on Truſt to 
the ſame for the Payment of Debts 
d Legacies; that the ſaid Sir Owen 
1637. died without Iſſue, whereby 
e Reverſion in Fee of the leaſed Pre- 
iſes deſcended unto Thomas Smith, the 
laintiff's Father, as Unkle and next Heir 
d the ſaid Sir Owen, and that at the 
eath of the ſaid Sir Owen, 6781. of the 
707 l. remaining unpaid, the ſaid 7ho- 
4 Smith and the Plaintiff to ſaye the 
rfeirure , paid the ſame to the ſaid 
W9-4dingfield ; and the Plaintitl, as Heir 
the ſaid Sir Owen and his Surety, was 
ed to pay divers of his Debts, N 
| NCVV the 


Smith contra Hopton, 18 Car. 1. D HY, | 
| {4415 Sa, 


ants (00 out of the perſonal Eſtate, then out df 
2. 4224% 66,347, the Sale of the ſaid Lands appointed u 
L ed, e be ſold as aſoreſaid; and alio to har 
2 4.4 64,4 14 Satisfaction for the Debrs for which tht 
29D 424. Plaintiff was bound for the ſaid Sir Ove 
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the Plaintiff's Father died, and the Plain. 
tiff is both their Heir and Executor, who 
was at the Requeſt of the ſaid Sir Oy 
Smith, bound as Surety for him in ſeven 
Obligations, and the Plaintiff's. Suit i 
firſt to compel the Defendant the Lady 
Smith, being Exccutrix ot the {aid Sir One 
Smith, who hath poſſeſſed her ſelf of hi 
perſonal Eſtate, to reimburſe the Plaintif 
the ſaid 672 J. paid by the ſaid Thom 
Smith the ſaid Plaintift's Father, and the 
Plaintiff out of the perſonal Eſtate of the 
ſaid Sir Owen, it being a Debt mentioned 
in the Deed aforeſaid. 

And the Plaintift inſiſted, that in cal: 
there be a perſonal Eſtate -ſufficient to 
ſacisfie Debts, the ſame ought not to 

The Heir's lie upon the Heir, whom though this 
Land liable Court will not diſcharge againſt tht 
ot p Creditors, yet this Court hath often re 
gainſt the lieved againſt the Executor and 'Admj 
Executors ſo niſtrator for a Re · imburſing of ſuch 
far as the Dehts as he ſhould ſo pay, ſo far as th 
perſonal E. perſonal Eſtate will extend; and the 


ſtate will 


extend Plaintiff inſiſts to have the 672 J. if no, 


Smith. . . 
Thi 
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This Court ordered the Plaintiff to 
produce Precedents where Relief hath Tn 
been given to an Heir againſt an Execu- , a, 2 42,4, i 
tor or Adminiſtrator touching the ſaid CAC. 24: 2.4: 5M 
572 . 2D, ge. 

The Defcndant confeſſing the Charge 
ff che Bill to be true, this Court was of nv 
Opinion, that the Defendant the Lady 1 
Smith being privy to the Truſt afore- \ 
aid, is liable to ſatisfie the Debts of the 0 
aid Sir Owen ſo far as the Land, which ; 
he — of the ſaid Owen Smith, will 
_ 


Wright contra Moor, 21 Car, 1. 
fo. 485. 


| HIS Court declared they could not A Bond vo- 

relieve the Plaintiff againſt a Bond luntarily en- 
ey and voluntarily entred into with- Le 
ut Compulſion or Reſtraint, though no Congderati- 
nſideration or Fraud was uſed. for on appear- 
; and this Court looked upon it as en- 78: ut pre- 
d into upon ſome Conſideratian, there ev 41.” : 
Wing been Dealings between the Plain. here after 5 
fand Defendant in Trade, and would Judgment. 9 
t relieve the Plaintiff againſt the . g, , , 
** had thereon, but diſmils'd the . Kur 74 it 


Wiſeman | 


, 17: Cary d. ticles between him and Sir 7homs 
, Ci Sf, #2, 
2 /4.- . A. 4 hat whereas there was a Marriage lately 
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Wiſeman contra Roper, 21 Car. 1. 
fo. 268, 464- 


H A T the Defendant Roper by At 
Wiſeman, the Plaintiff's Father, reciting, 


had between the Plaintiff, Nephew of th 
Defendant Roper, and Anne his Wife with 
out the Privity, Conſent or good Likins 
of the (aid Sir Thomas Wiſeman, did u 
well in Conſideration of the Defendant! 
natural Love and Affection to the Plain 
tiff as for the regaining of the good Wil 
and Affection of the {aid Sir Thomas u 
the Plaintiff and his Wife, they did o 
venant with the ſaid Sir Thomas Wiſemu 
to convey within one Month after tis 
death of Sir Anthony Roper, the Defet 
dant's Brother, unto the Plaintiff and 
Anne his Wife, or the Survivor of the 
and the Heirs of the Plaintiff, the 
nor of Haber with the Appurtenances 
ſerving an Eſtate to the Defendant for ii 
Life; and that in Caſe the ſaid Man 
which was then the Inheritance of tit 
ſaid Sir Anthony Roper ſhould be alienatt 
by Sir Anthony, ſo that the ſame ſhoul 
not deſcend unto the Defendant, 

the Defendant would aſſure other Land 
of that Value, and if no Lands of tba 


Val 
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alue ſhould deſcend to the Defendant 
om the ſaid Sir Anthony, then the De- 
fendant would ſecure 3000 J. to be paid 
immediately after the Defendant's Death 
o the Plaintiff, or Anne his then Wife, or 
the Heirs of the Plaintiff, and gave a Sta- 
ute of 5000 /. for the Performance of the 
Premiſes. That the faid Sir Anthony in 
1641. died, and the Manour of Haber 
deſcended to the Defendant, but charged 
ith great Debts, ſo the Plaintiff's Bill is 
ocompel the Defendant to perform the 
aid Articles according to the aforeſaid 
ovenants. | | 
The Defendant inſiſts, that the Articles Covenant to 
re voluntarily entred into on no Conſi- perform Ar- 
eration, but only to procure a Reconci - ficles for the 
ation between the Plaintiff and his Fa- {<'!ingLands 
of which the 

her, and that the ſame was a Covenant Covenantor 
ff one not in Poſſeſſion, not having any had no Poſ- 

ate therein at that Time to ſettle Lands ſeſſion. but 
n Caſe they ſhould deſcend unto him, 9? 7 4 
whereof at the Time of the Covenant he 0 afrer a 
ad no Power whereby he might charge deſcent de- 
he ſame; but a bare Poſſibility in Caſe creed to be 
he ſaid Sir Anthory Roper did nor. alien — 

em. ee 
This Court nevertheleſs was of Opinion 
hat the Conſideration was good and ſuf- 
cient, but it being Matter of great 
Weight and Conſequence, whether this 
gurt ſhall give Relief ro compel a Per- 
formance 
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formance. of a Covenant of this Natur 
entred when the Covenantor had 
Power foyer the Lands to be ſetled, ſo 
which the Defendant inſiſts there is n 


Precedent to be ſhewed. 

This, Court ordered Precedents to ł 
ſearched, for, rt. 

That divers Precedents on both Sid 

were produced and read in Court, whit 

this Court took Time to adviſe of, an 

then would give their Reſolution thereon, 

which having done, they declared an 

were of Opinion, that the Bill being nt 

have the Performance of an Agreemen 

made by the Defendant himſelf, whid 

| appearing to be a legal and good Agr 

ment, This Court do find warranted þ 

the Precedents and conſtant Practice. 

this Court, where ſuch Agreements hat 

8 been made, upon which the Party d 

on which the only recover Damages at Law, for tl 

Parry can Court.,to decree the Thing in ſx 

only recover wherein this Court doth not bind the | 

_— tereſt of the Lands, but inſorce the P 

to be per- to perform his own Agreement, and d 

formed in creed the Defendant to perform the ſa 

Pecie. Articles, and convey accordingly. 


( 
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Usderwood contra Swain, 1649. fo. 177. 


HE Caſe is, That Philip Swain be- 

ing ſeized in Fee of the Lands in 

nueſtion, by Will deviſed the ſame to Wille» ue. 

fon Swain of Langſton his Kinſman and 

is Heirs, in conſideration that he ſhould 

ay all his Debts and Legacies, by which 

Will the ſaid Philip, appointed his Lega- 

ies to be paid within two Months after 

he Death of Sibil his Wife, who had 

in Eſtate in the Premiſes for her Life, 

and lived about 12 Years after the Death 

ff the ſaid Philip, and in the mean Time 

arried the Plaintiff Underwood, who 

aving an Eſtate in right of his ſaid 

Wife for her Life, purchaſed the Re- 

erſion thereof after the Death of the 

aid John Swain of Langſton, of John 

rain the Son and Heir of the ſaid 7ohn 

main of Langſton, the Deviſee of the 

aid Philip Swain, and afterwards the ſaid 

Plaintifl Underwood paid the Debts of 

he ſaid Philip and all the Legacies, ex- 

ept two five Pounds to two of the Le- 

gatees, and for Non-payment whereof 

the Defendant 7ohn Swain entred on 

the Premiſes as Heir at Law, the Con- Condition 

dition being broken. But before the ſaid broken. 

Entry the Plaintiff Underwood fold the 

Premiſes to Toby Payn, and the ſaid Toby 
| ; M Payn 
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Payn deviſed the Premiſes to the now 
Plaintiffs Thomas and Fohn ' Payn, and 


died, pending this Suit, which the now . 

Plaintiff revived. | Fa 
„„ This Caſe was reduced to this ſhott Ig. 
i . Queſtion, viz. Whether a Court of E. 
lief againſt quity can controle the Law, Or give Re. an 
an Entry lief againſt an Entry made by the Heir pe 
= wg de for the Breach of a Condition. b 

eir for de | [ 

Breach of a This Court upon View of Precedents a 
Cendition. in Caſes of like Nature was clear of Opi- to 


nion to give Relief to the Plaintiffs not. m 
withſtanding the ſaid Forfeiture, and de. WW 
creed the Plaintifts and their Heirs to en. 


joy the Premiſes againſt the Defendants 
and their Heirs. | 


_ Thin contra Thin, 1650. fo. 290. 

HE Bill is to have Lands ſetled 

according to a Marrriage Agreement 

and to ſupply a defe in a' Conveyance 

of 15 Car. 1. made purſuant' to the ſaid 

Agreement, the Dzed being ſince mil- 

| catried and loſt,” Which Deed. contained 

The omiſſi- a Revocation of Uſes limited in former 

on of thet* Deeds, in which Deed of 1 Car. theſe 

Settlement Words, viz. (Shall ſtand and be ftized) 

(Stand and be are not mentioned, for want whereot 

ſcized) re the Defendant at a Tryal at Law in E. 
"ne: jectment got a Verdict. 

The Plaintiff inſiſted, that if by the 

Defect in the (aid Deed the Eſtate in- 

3 tended 
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tended to the Plaintiff ſhould be avoided, 
hen the ſaid former Settlements would be 
wholly revoked, and the Plaintiff left al- 


Q.. 2 


forelaid. | | 
This Court upon peruſal of Precedents, 
and adviſing with the Judges (the Caſe 


[ 


made on juſt and good Conliderations of 


in the Deed, and of natural Affection and 
Settlement of an Eſtate on his Poſterity, 
and no Fraud therein. 

And this Court is of Opinion, that it 
cannot ſtand with Equity or Juſtice 
that the ſaid Conveyance made with in- 
tent to advance the Plaintiff's Marriage 
ſhould deſtroy the former legal Settle- 
ments, whereby he ſtood provided for, 
and leave him totally deſtitute, and no 
Ways provided for through want of thoſe 
Words (Shall ſtand and be ſeized) in the 
laid Deed, which if wanting, might be 
probably omitred by the negligence or 
lip of rhe Clerk that ingroſſed ir, and 
therefore this Court is of Opinion that 
the Plaintiff ought to be relieved in E- 


quity, and decreed the Plaintiff and the 
M 2 Heirs 


together unprovided for, contrary to his 
Father's Intentions and the Agreement a- 
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being of Weight) are fully ſatisfied, that Voluntary 
the laid Deed was not voluntary or un- Conveyance; 

duly obtained, but purſuant and in order 4/4 3/7 429. 
to the Marriage Agreement, and was, >>, 


Marriage, although it be not fo expreſt Averment, 


FRY 
2 » 1 
, | 
4 l þ 
FE 


Alimony de- H E Plaintiffs Suit is to be relieved 
creed, againſt the Defendant, her Hul. 
Ae. band, for Alimony, which upon ſeveral 
— long Hearings and all Conſideration ima. 

ql ae lt 930 ginable taken in this Cauſe, being a Calc 
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2. Fir: by 


in 
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Heirs of his Body according to the Limi 
tation of the ſaid Deed ſhall notwithſtan- 
ding the omiſſion of the aforeſaid Words 
( Shall ſtand and be ſeized) in the aid 
Deed, and notwithſtanding any Act done 
by the Defendant, enjoy againſt the De 
fendant, his Heirs, e*c. as well as if the 
ſaid Words had been perfectly in the ſaid 

| Deed, and the ſaid Defect not happened 
therein; and the ſaid Defendant, his Heirs, 


ec. to take no Advantage of the (aid 
Omiſſion. 


Domina Aſhton cont. Aſhton, 1650. f. 534 


of great Conſequence and between Perſons 
of Quality, the Defendant refuſing to 
comply with the Courts Mediation. 

This Court decreed the Defendant to 
pay to the Plaintiff 300 J. per annum (0 
long as they lived apart. 


Ollibear contra Bromſal, 165 1. f. 189. 


Sorpluſa ge HE Surpluſage of an Eſtate after 
of an Eſtate Debts, Legacies and Portions paid, 


decreed to | ; 
1 ee ordered by this Court not to go to the 


to theExe- Exccutor, but to the Heir. þ 
cuior. ee, be 0 Dutchels 
SCA. 
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Jutcheſs of Zanflton contra Counteſs 
of Dirlton, and Lord Cranborns, 1654. 
fo. 1330. 


r A 1 James * of Dirlton — 
eized in Fee of the Manor of | 
auborough and Gilford Park, mortgaged Aae e ee e. 
he fame on the 24th of May, 1649. to Trust. 

Finch Preſt wood, and Pratt and their | 
eirs for 2500 J. redeemable on the re- 

ay ment thereof with Intereſt, whereas 

he ſaid Money was never borrowed by 

he ſaid Earl, but the ſaid Conveyance 

was in Truſt for the ſaid Earl, and to 

uch to whom he ſhould diſpoſe the Pre- 

niſes. But in the ſame Month of May, 

ie ſaid Earl borrowed of the Defendant 

eſton 2500 J. and on the 7th of May, 

649. conveyed the Manour of Maubo- 

meh and Ridglands and other Lands un- 

o the Defendant Weſton and his Heirs 

edeemable on the re-payment thereof 

vith Intereſt, And for Non- payment the 

remiſes became forfeited in 6 ſaid ed | 
 Dirlio#'s Life Time, who having ſuch |, - 

itle, Truſt and Equity of Redemption” Dee or 45 
the ſaid Premiſes by Deed 24 April, Gran and 
650. granted to the Counteſs of Dirlton — 
he ſaid Premiſes for her Life, and by wood ape 
nother Deed 27 April, 1650. declaring a Codicil of 
is Mind touching the Inheritance, and à Wil. 

M 3 Truſt 
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Lands mort. Truſt thereof did grant to the Plainti 
paged ſetled and his Heirs all the Manor of Wau, 


in Truſt. 
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rough, Gilford Park and the Premiſes fron 
and after the Death of the Plainrift's M 
ther, the ſaid Counteſs of Dirlton, an 
after the ſaid Earl died poſſeſſed of th 
ſaid Premiſes, leaving the Plaintiff an 
Defendant the Lady Cranborne, his Daugh 
ters and Coheirs, and the Plaintiff þ; 
virtue of the ſaid Grant and the Deck 
ration of the ſaid Earl, being intituledy 
the Truſt of the ſaid Premiſes, conyer 
ed to the ſaid Finch, Preſtwood, and Pri 
after the Death of the ſaid Countels ( 
Dirlton her Mother as aforeſaid, ſeeks t 
have the ſame conveycd to her byt 
{aid Truſtecs, and alſo the ſaid Man 
of Mauborough, and the Premiſes mori 
ged to the ſaid Weſton, ſubject to the 
quity of Redemption. 

The Defendants, the Truſtees con 
the Truſt aforeſaid, and the Defenda 
the Lady Cranborne, inſiſts that the (a 
Earl had no Power to make the (i 
Deed, neither can the ſame convey ti 
Truſt and Equity of Redemption 
could be ſo intended, the Intention 
the ſaid Earl appearing otherwiſe in 
Codicil of the Earls Will dated the 10 
ot April, 1650, and if he had not m 
the Conveyances of the Premiſes to 6 
Defendant, but been himſelf legally (cit 


K wt = Ay. wn  £G _ ._ a> ww yd eo . K 
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of the Premiſes when he made the ſaid 
Deed to the Plaintiff, it would not have 
been good in Law, and therefore ought 
not to be conſtrued in Equity to be good 
to paſs the ſaid Truſt and Equity of 
Redemption, and that the ſaid Earl for- 
merly often declared that his Land ſhould 
equally deſcend to his two Daughters 
which was proved by Sir John Scott : 
But on reading the Decd 27 April, 1650. 
and the Declaration of the ſaid Earl at 
the making thereof, that the Plaintiff 
ſhould have all the ſaid Premiſes as afore- 
ſaid, for that he ſufficiently provided for 
the ſaid Defendant before. 

This Court being aſſiſted with the 
Judges, was ſatisfied, that it was the clear 
Intention of the ſaid Earl that the Plain- 
tiff ſhould have all the ſaid Premiſes, and 
that by the ſaid Decd and Declaration the 


quiry of Redemption aforeſaid, and de- 
creed the Truſtees to convey the ſame ac- 
cordingly to the Plaintift and her Heirs, 
and that the Defendant Weſton and his 
Heirs after the Mortgage farisfied ſhall 
conveythe Reverſion after the Countels of 


Heirs, and decreed that the ſaid Dutcheſs 
and her Heirs ſhall enjoy all the (aid 
Premiſes againſt the Defendant the Lady 
M 4 Cranborne 


Plaintiff is intitled unto the Truſt and E- 


Dirlton's Death to the Plaintiff and her 
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% 44: ER Bil is, that the Plaintiffs being 
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cranborne and the ſaid Truſtees, paying 
the proportion of the ſaid Mortgage Mo- 
ny aforeſaid. 


Fa A Amly contra Gower, 165 5. fo. 796. 


Creditors, and Executors to Cre- 
ditors of Robert Walker to have Land; 
ſold according to the Will of the aid 
Robert Walker for ſatisfaction of their 
Debts. | 

Deviſe that The Words of the ſaid Will being 
Executors My Will and Mind is, and J do herth 
ſhall fell authorize that my Executors ſhall ſell m 
Lands, Ge. Woodlands and Woods thereupon growing, 


they do not 
tl decreed called Barnes, to any P erſon or Perſons what: 


that the Heir ſoever, and their Heirs and Aſſigns for eve, 

= 22 r for the beſt value, with convenient ſpeed as m 

Paymen of ps _ wo the Mony to pay all my juſt ani 
COTS. . - - . 

| The Queſtion being whether the Exc 

242%, cutor of the ſaid Robert Walker having 

not ſold the ſaid Lands according to the 


3227. direction of the ſaid Will, the Heirs dl 


„the ſaid Robert ſhall be decreed to (al 


the ſame. 5 

This Court with the Aſſiſtance of the 

Judges and reading of Precedents, declared 

that they were of Opinion, that the Plain 
tifls ought to be relieved, and that . 
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aid Lands and Woods thereon growing 

ought to be diſpoſed of and fold, and 

that the Heirs of the ſaid Robert joyn in 

the Sale thereof for the Payment of the 

Debts, and decreed accordingly. 


Smith cont. Valence, 1655. fo. 1489. 


THE Defendant being a Mortgagee Mortgage. 
of the Premiſes, afterwards pur- 
chaſed the ſame for valuable conſidera- 
tion, and the Plaintiff having the Title 
of Redemption would before he redeem 
have the validity of the ſaid Mortgage 
tried at Law. 
But the Defendant inſiſts that che Plain» 
if may pay him his Principal Intereſt 
and Coſts, or otherwiſe be at liberty to 
recover the Premiſes ; and the Plaintiffs Mortgagee 
deſiring he may not redeem till the Vali- ny ark 
diry of the ſaid Mortgage appear at Law, morr-aged, 
which the Defendants oppoſed alledging be Plaintiff 
the Plaintiff ought then firſt to declare, ge _ 
whether he will redeem or nor, it being nth £ 
againſt the Rules of Juſtice for the Plain- hall declare 
tiff ro have the Equity of Redemption whether be 
from the Defendant after he had endea- *” 2 
youred to avoid his Title. he ws f 
This Court on reading Precedents on of the Mort- 
the Plaintiffs part, was of Opinion that sage ſhall be 
the Defendant being Purchaſor for valua- d r Las. 
ble Conſideration, the Plaintiff ought 
now 
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now to declare whether he will redeen 
the mortgaged Premiſes before he endes. 
vour to avoid his Title, and that if he 
will redeem he ought to pay the Defen. 
dant all his principal Mony due there. 
on, with Damages and Coſts, and the 
Plaintiff refuſing, this Court diſmiſſed 
the Plaintiff's Bill. 


Cox contra Brown, 1656. fo. 558. 


Tanks Gr H E Bill is to be relieved againl 
feited by A- the Forfeiture of a Leaſe, in 
lienation which there is a Covenant that if the 


without Ii. Leſſees ſhould let the Premiſes for any 
cence by Ex- 


ecutor,relievs longer than three Years, except to the 
ed, it being Wife or Children of the ſaid Leſſee, with 
fold for Pay- our Licence of the Leſſor or his Aſſign 
Debt , firſt had, then the ſaid Leaſe to be void, 
Dons tht , Thar the Defendants have entred upa 
the Premiſes on pretence that the Exec 

tors of the Leſſor did alien the ſame to tht 
Plaintiff without Licence, and have ouſtel 
the Plaintiff who purchaſed the ſame. 
This Court on reading Precedents, for 
almuch as the ſaid Executors ſold ti 
Leaſe for Payment of Debts to which ti 
{ame was liable, and if ſhe had not bee 
Executrix there had been no Forfeitur: 
This Court decreed the Plaintiff to be rr 


lieved againſt the ſaid Forfeiture. 


Meld 


Reports in Chancery. 


m ldin cont. Ralliſen, 1656. fo. 1088. 


HAT William Melden for 600 J. lent, 
conveyed, and mortgaged Lands 
to Leis James and his Heirs in 18 Fac. 
on Condition of Redemption, and ac- 
knowledged a Statute of 1000 J. to the 
ſaid James for performance of Cove- 
nants in the Mortgage Deed, which 
Mortgage being forfeited, the ſaid Wel- 
den in 1632, exhibited his Bill againſt the 
ſaid Fames for Redemption, and in 1639. 
obtained a Decree which is ſigned and 
inrolled, but before the performance of 
the Decree, Fames, who ſince the Forfei- 


ture, had incumbred the Premiſes, and 
the ſaid Welden died, and the Heirs of 


Welden had Orders for to have the Benc- 
fir of the Decree againſt the Coheirs of 


the (aid James, and in 1646, the Heir 
of Welden exhibited his Bill for Redemp- 
tion, and had a Decree to confirm the 
firſt Decree and then died, and the now 
Plaintiff Melden, his Brother and Heir, 
had Orders to have the Fruit of the ſaid 
Decrees, and Melden appointed the Pre- 
miſes to be made to the Plaintiff Gela- 
ſton. | 
But the Defendant Ralliſon ro under- 
mine the Decree in 1649, bought of 


the Executors of one Alexander two Bonds 
of 
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Judgments 
and Statutes 
bought and 
laid upon 
Lands mort- 
gaged and a 
long time 
forfeired ſer 
aſide, they 
being afrer 
an old De- 
cree for Re- 
demption. 
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of 200 l. apiece entred into by the ſaid 
James in 1629, and allo one Bond of 
100 J. in 1642, and three Bonds entred 
into by the ſaid Janes in 1637, for 3000. 
which were aſſigned to Ralliſon in 1648, 
and brought alſo a Statute of 300 J. in 
1629, and an Extent for 300 J, which 
Extent was not made till 1649, upon all 
which Bonds and Statutes the ſaid Rall. 


ſon hath extended the Premiſes which the 


Plaintift inſiſts is all pendente lite. 

The Defendant Rallifon inſiſts he is a 
Purchaſor for valuable conſideration of 
the ſaid Incumbrances, and a Stranger, 
and not a Party nor privy to the for- 
mer Suits, and a rcal Creditor for 635 |. 
and after ſo long a Forfeiture he ought 
not be bound by the ſaid Decrees. 

This Court declared that the Jude: 
ments recovered on the ſaid Bonds ought 
not to attach the ſaid mortgaged Pre- 
miles, they being after the firſt Decree, 
and decreed them and the Extents there- 
on to be ſer aſide. And all Leaics made 
by James at Rack, and improved Rent, 
are to be allowed and ſtand good, other- 


wiſe nor. 


Whitehort 
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Whitehorn contra Edwards, 1656. 
fo. 335. 


"HE Bill is to compel the Defen- 
| dant to performa Truſt, and to re- 
leem the Premiſes : The Defendant de- 
ics the Truſt, and infiſts that the Premi- 
5 were conveyed to him abſolutely for 
aluable Conſiderations, and that the 
laintiff hath denied the ſame to be a 
cult in ſeveral Anſwers. 

This Court nevertheleſs decreed the 
Defendant to come to an account with 
e Plaintiff touching the Premiles. 


Goodwin contra Goodwin, 1658. f. 922. 


H E Queſtion being between two 
voluntary Deeds, the Defendant 
aiming by rhe firſt and executed, and 
e Plaintiff claims by the later. 

This Court ordered the Plaintiff to 
roduce Precedents where a former vo- 
ntary Conveyance hath been by this 
durt ſer aſide as this Caſe is, that a 
blequent Conveyance which is alſo vo- 
ntary may take Place. | 

This Court dilmiſt the Plaintiſt's Bill. 


Cooper 


Por zz 12 
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Truſt. Zu. 4% 1 


Two volun- 189 
tary Con- 8 
veyances, 1 
one ſet up 17 
againſt the 
other. 


ante 73,130, 168, 


/. 4754 /pc, 12/1. WOE 
2g. Kun 2.3. £4, Wl 
977 ax. Sg. bY. G 


Ant2a 7a 2, /46. | if 
aj 
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Cooper contra Tragonwel, 1659. f. 134,178, 


Witneſſes ex- 
am ined to 
ſupport an 
Entail. 
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HE Bill is to have Liberty to exa 

min Witneſſes to ſupport an Entai 

in this Court: The Defendant pleaded, 

and this Court would ſee Precedents whe. 

ther the Defendant ſhould anſwer the 

Plaintiff's Bill ſo far as to enable the 

Plaintiff to examine Witneſſes to the pur: 
poſe aforeſaid. 

This Court ordered the Plaintiff to re 
ply to the Defendants Plea, and to cx 
amine to whatſoever Matter the ſaid Dt 
fendant hath put in Iſſue to his Plea. 
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Taken and adjudged in the 


OURT of CHANCERY 
ln the REIGN of 


Ing CHARLES IL 


— 


price 1 "Oe, 12 Car. 2 fo. 48 1 
TREE. * of 72 FE. 27. £ 4 A: 5 . , 
H 18 on a Cale K (512. Settlement 
That John Flower the elder be- „f A Leaſe. 
ing poſſeſt by ſeveral Leaſes and 
gnments for ſeveral Terms of Years 
the Premiſes, made his Will, and Elia- 
his Wife Executrix, who proved the 
e, and made her Will, and 7e 
Mn of the ſaid John and Elianor her Exe- 
or ; and the ſaid Jeffery made his ghee 
an 
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Perpetuity. 


| 
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and the Plaintiff Elianor, and the Defen- 
dant Fohn Flower his only Children hi 
Executors, and died, and by his ſaid Will 
bequeathed unto them all his perſonal 
Eſtate to be divided between them, and 
the ſaid Fohn Flower the elder by Deed 
4 Ang. 38 Eliz. in conſideration of: 
Marriage between the ſaid Jeffery and 
Mary Compton, aſſigned the Premiſes and 
Terms therein unto Anthony Self and 
others, to the Uſe of the ſaid Fohn Flone 
the elder for Life, and the Truſtee, 
whereof the ſaid Anthony Self was the 
Survivor, their Executors and Aſſign 
ſhould after the ſaid John's deceaſe ſtand 
poſſeſt of the North part of the Premiſe 
to the Uſe of the ſaid Elianor Flower ( 
her Life, and after to Feffery for Life, and 
after to his eldeſt Son of the Body d 
Mary Compton for Life, and after to the 
ſecond Son of the ſaid Feffery and Ma 
and after to the next Son for Life, an 
ſo from Son to Son of the ſaid Feſt) 

the one after the other for Life, until ti 

end of the ſaid Terms; and if the {ail 

Feffery ſhould die without any Son, 

Iflue Male of his Body, either by the (al 

Mary, or otherwiſe, or if all his S0 

ſhould die before the end of the {al 

Terms, then he limits the ſame to J 

Flower, Son of the ſaid 7ohn the elde 

and John his Son; and that the (il 

Truſice 
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Truſtees ſhould ſtand poſſeſt of the Re- 
(due of the Premiſes after the Death 
of the ſaid John Flower the Elder, to 
the Uſe of the ſaid Feffery for Life, and 
after to the ſaid Mary for Life, and 
aſter to the Eldeſt Son of the (aid 
Jfery and Mary for Life, and after to 
the next Heir Male of Feffery and Mary 
for Life, and ſo from one Heir Male to 
the other Heir Male of the ſaid Feffery, 
one after the other for Life, until the 
End of the ſaid Terms; and if the (aid 
en ſhould. die without any Son, or 
ue Male by the ſaid Mary, or other- 
Jie, or if. all his Sons ſhould die before 
the End of the ſaid Terms, then to the 
Uſe of his, the ſaid Feffery's and Mary's 
Daughter and Daughters; and for De- 
fault thereof, to the Uſe of the Execu- 
tors and. Aſſigns of the ſaid Feffery ; and 
the ſaid Teff 

and Elianor his Wife, and the ſaid Johr 
Flower his Brother and Nephew, and al- 
lo Mary Compton, and aftet married Fllen 
Bowman, by whom he had Iſſue the Plain- 
tiff Elianor and the Defendant Thomas 
his only Children, and the Defendant 7 ho- 
mas Flower entred che Premiſes in 
1650. and hath enjoyed them ever ſince. 


N This 


ry ſurvived John the Elder, 
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ſiſtance to 


fees, 0 7 „ 055 PU obeyed. 
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Leaſe in This Court, with the Aſſiſtance of the 
Truft forthe Judges, having adviſedly conſidered of 
firtt Son for 5 MW. 
Life. after to the Cale, are clearly of Opinion, that the 
the tecond Remainders or Limitations of the Truf 
pr * of the ben Tom to the firſt, _ other 
: Son of the ſaid Jeffery before they wer: 
8 r in Being, and 12 ſubſequent Lin 
eſſe) void and tations and Remainders were utterly void, 
veſts in the and tended to raiſe and create a Perpe 
Executors tuity contrary to the Rules of Law, ant 
the whole Truſts of the ſaid Terms veſt 
ed in the ſaid Feffery, either as Execy 
tor of the ſaid Fohn the elder that createi 
the ſame, or immediately in ReſpeR « 
the ſaid void Remainders or Limitations: 
and alſo that the Truſt of the {aid whole 
Eſtate and Terms doth belong to the 
Plaintiff Hlianor, and the Defendant 7h 
mas Flower, Executors of the ſaid Jeff 
equally to be divided between them, and 
decreed the Lands according to the (aid 
Truſt to go accordingly. 


Venables contra. Foyle, 12 Car. 2. fol. 670 
| l $0 3 E 

HE Plaintiff moves for a Wii 

1 Aſſiſtance to be put into Poll 

riff in Poll ſion, according to a Decree and Injutr 

fon. ction which had been ſerved, but di 


Writ of Aſ- 


Thx 
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The Defendant inſiſts, that the Plain - 
if ought to proſecute the Defendant with 
l Proceſs of Contempt to enforce the 
Defendant to yield Obedience to the De- 
tee before any Injunction or Writ of As 
ſtance can regularly be awarded for Poſ- 
efſion, by the Rules of this Court, and 
hat there hath been no other Proceſs than 
in Attachment iſſued againſt the Defen- 
Jant for Breach of the Injunction or Non- 
xrformance of the Decree ; it was refer- 
ed to the Six Clerks, | 

The Six Clerks certified, that they do 
nd that by a Rule in the Lord Bacor's 


ſhe againſt the Perſon to a Serjeant at 
\rms before an Injunction ſhould iſſue 
or the Poſſeſſion ; and that they had 
een Precedents in Queen Elizabeth's 
ime, and the Beginning of King Fames, 


ot conceive that the ſaid Rule did bind 
he Prerogative of this Court, but that 
the Court ſaw juſt Cauſe upon Motion, 
pon an Attachment only, to grant an 
Injunction, and that there are divers Pre- 
edents to that Purpoſe, and that by the 
late Rules the Courſe hath been upon Al- 
Iidavit of Perſonal Service of the Decree 
and an Attachment upon Motion to grant 
an Injunction, and upon Contempt there- 
5 N 2 of 


ime all Proceſs of Contempt ought to 


agreeing with the (aid Rule, but they did 
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of a Commiſſion was granted to put and 
keep the Party in Poſſeſſion. 
This Court upon reading Precedents in 
the Lord Coventrys Time, and of Aﬀida. 
vits, whereby it appears that Poſlctlion 
hath been demanded, and refuſed to be 
delivered according to the Injunction 
which was ſerved and diſobeyed , order: 
ed that a» Commiſſion or a Writ of A. 
ſiſtance be awarded, to put and keep the 
Plaintiff or his Agents in Poſſeſſion, 2 
Ca ſa. N 
180 Defendant inſiſted, that though 
he be proſecuted to a Serjeant at Arms, 
that by the Courſe of the Court after a 
Serjeant at Arms an Injunction for Po 
ſeſſion muſt be firſt granted and ferved, 
and the Party in Contempt for not obe). 
All Proceſs ing thereof, before a Writ of - Aſſiſtance 
0 pe is to iſſue, eſpecially againſt Tenants df 
in Courſe be- the Premiſes who were not Parties to the 
fore an In- Suit, and that there is no Injunction for 
„ Ar. Poſſeſſion, ſince the Serjeant at Arms; but 
Chance i in the End this Court diſcharged the Writ 
put the Par- Of Aſſiſtance and Injunction formet|y 
ry in Poſſe granted as irregular, and the Plaintiff to 
on, iſſue out all Proceſs of Contempt in Courle 
to a Serjeant at Arms before an Injundion 

to iſſue. 


L JI 
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Tilly contra Egerton, 12 Car. 2. fo. 170. 


i 
. Ih 2 2 | 4 
). Cha Co NV! N. * | 


Payment of 108 J. by Nicholas Tilly his 
ecutors, Adminiſtrators or Alligns ; 
hat afterwards in the Preſence of Fohn 
gerton the Plaintiff purchaled the Fee- 
Simple of the Premiſes of Nicholas Till, 
ind paid him Part of the Purchaſe- Mo- 
ey in Hand, and gave him Security for 
he Reſidue. And in 1652. the Plaintiff 
reed with the ſaid Fohn Egerton for the 
gedemprion and the Purchaſe of the Pre- 
iſes of him, and in Satisfaction thereof 
he Plaintiff was to pay him 6 J. for ten 
Years, from Lady day then next, and 1200. 
t the ten Years end, and at the ten Years 
nd the Premiſes to be conveyed to the 
Plaintift, and the Deeds to be delive- 
ed up, and upon the ſaid Agreement 
he Deed of Mortgage and other Wri- 
ings were by Conſent to be delivered 
Ip to one Collier to draw the Agreement, 
nd ſbefore the Agreement was drawn, 
be ſaid John Egerton in 1653. died, 
— leaving 


= 
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trix, and each threatened the Plaintiff u 
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leaving Vincent Egerton his Brother and 
Heir, and the Defendant Julian his Re 
lict, and J7alian took Adminiſtration ; an 
that after John Egerton's Death, the ſaid 
Vincent and Julian conteſted who ſhoulf 
have the 6 J. per Annum; Vincent claim 
ing it as Heir, and Julian as Adminiſtr, 


recover the ſame from him again; ſo thi 
ever ſince Fohn Egerton's Death the Plai 
tiff is in Arrear of it; that Vincent died 
leaving the Defendant William his Son an 
Heir, between whom and Julian the ſam 
diſpute grew, ſo that to whom the 6 /.j 
Annum and Arrears this Court ſhoul 
adjudge it to belong, and the growin 
Payments, and the 120 l. at the ten Yea 
end, and the Premiſes then to be conve 
ed, is the Bill. 

The Defendant inſiſts, that Julian e 
hibited her Bill againſt the ſaid Vina 
Egerton and Nicholas Tilly, to have ti 
Mortgage-Money paid to her as Admin 
ſtratrix ro John Egerton, but failed ther 
in. The Defendant Julian claims ti 
Mortgage- Money by the Plaintiff's Agr: 
ment with Fohn Egerton as his Adminiſtt 
trix to enable her to pay his Debts, he 1 
leaving Aſſets ſufficient. 

This Court, with the Aſſiſtance of thi 
Judges, decreed the Plaintiff ſhall har 
Redemption of the mortgaged Premilcs 
. | | an 
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and foraſmuch as the defect of Aſſets of Heir of the 


the Mortgagee was not proved, This Mortgagor 
Court was of Opinion, that the Heir of Redemption 


the Mortgagee ought to have the Money Money, and 
to be paid for the Redemption of the not the Ad- 
Premiſes, and decreed the Arrears of the 3 
61. per Annum, and the growing Pay- ayers not 

ments for the ten Years, and the 120 /. being pro- | 
at the ten Years end ſhall be paid by the ved. 1-2 45 


Plaintiff to the Defendant William Eger- - Gt. C3200 g 
ion. del" 
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Wiliams contra Dutton, 12 Car. 2. fo. 109. 


HIS Court with the Aſſiſtance of the Juriſdiction 
Judges allowed the Juriſdiction of of Chefter. 
the County Palatine of Cheſter. 4 2 SE, 14% 


Witchcot contra Souch, 12 Car. 2. fo. 112. 


— = > —— N 2 — — — — 1 — — 
- 4 - 3 * . : - 
_ Y — — — — 2 


HE Time for the Sale of Lands by The Time of 
Truſtees being elapſed, ſo that the Sale ot Lands 
Truſtees have no Power to execute the by bn 1 
Truſt. This Court with the Aſſiſtance of . A „ 
* Judges, were of Opinion, that by the rity" in | | 
lapſe of Time, no Advantage ought to the vale. i 
be * „but decreed the Truſtees” e , # 


to proceed wirh the Sale notwithitand-£,, g, . 
ing. 
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im 
Micklethwait contra —_ 12 Car, 2. WD 
1 
Nu N H1S Court wat not allow Intereſt Ws: 
Profits. Net ne for Rents and Profits. | 7 


Saunders contra Hora, 12 Car. 2. fo. 331. Es- 


Demur to a THE Plaintiff ſecks a Redemption of 
_ for 2 a Mortgage as Heir and Admin 
2 ſtrator of the Mortgagor; the Defendant 
becauſe of demurs for that he ought not to be trow 
ihe Aoriqui- bled or queſtioned for any Matters in the 
N Bill, in regard of the Antiquity of thc 
Jac. good. Tranſactions, they being not privy or Par: 
a, „e, ties, the Matters being acted in 38 F. 
| / liz. and pleaded that the Plaintiff hath 
not made any Entry in 20 Years, and is 
barred by the Starute 21 Fac. the Plain: 
tiff claiming as Heir to his ſaid Father, 
and pleaded alſo a Fine and Recover 
ſuffered by the ſaid Father in 3 and 15 
Fac, This Court allowed both the Plea 


and Demurrer. 


=. . . Pollard contra Dominam Greewvil, 
euer by {ace | 12 Car, a. fo. 479. 


1 Chancery 1 HA 1 one George Cuttiford in 1631. 


1 of Caſes 10, became bound in a Bond of 200/. 
; Fl A," 156 4 Payment of 1044 * Money ws 
| £4 1467: 2. We. | im. 


| | 


— —_— —— + 3 
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imployed for the Uſe of the Defendant 
Dame Greenvil during her Widowhood, 
and ſhe in December 1673. in Purſuance of 
a Power reſerved to her by the Deed of 
Settlement of her Eſt ate before her Mar- 
riage With Sir Richard Greenvil to make 


[Leaſes for three Lives or 21 Years of any 
part of her ſaid Eſtate,ſthe in Conſideration 


of {ſeveral Debrs, as alſo of the ſaid Bond 
of 200 l. demiſed to the {aid Cuttiford, his 
Exccutors, &c. the Premiſes for 21 Years 
to commence from and after the 25th of 
March then next enſuing, for ſaving harm- 
lels the ſaid Cuttiford, his Heirs, &c. from 
the ſaid Bond. 

The Defendant Dame Greenvil inſiſted, 
That the Power reſeryed to her was only 
to make a Leaſe or Leaſes in Poſſeſſion, 
and the Leaſe made by her to Cuttiford 
was to commence from a Time to come, 
ſo that the ſame was void in Law, and 
that if .the Leaſe were good, yer ſhe re- 
ccived the Profits during Coverture, and 
ſo not accountable for them. 

This Court was aſſiſted with the Judges, 
and it appearing that the Debt now in 
Queſtion was taken up and imployed for 
the Uſe of the Defendant Dame Greex- 
vil, who created the Truſt for the Pay- 
ment of her Debts, and ſhe by Virtue 
of the Power reſerved to her before Mar- 
tiage, received the Profits of the Pre- 
R miles 


185 


\ | | +2-:/2/4/44n0t the Adminiſtrator. 
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Power to miſes ; and although the Leaſe granted 
make Leaſes to Cuttiford may not in Strictneſs of Lay 
aclant bo be a good Leaſe, yet this Court was ( 
being in tisfied that the ſame doth amount tog 
ow 22 good Declaration of her Power in Equity 
ew >... to make a Leaſe for 21 Years in being, 
ting the and that her Reception of the Profits was 
1 ruft.it ſhall under that Power, and ſubject to the Truſt, 
be applied © and decreed that the (aid Debt in Queſtion 
_—— paid to the Plaintiff, and in reſpe@ the 
| principal Debt and Damages doth ſur 
mount the Pena'ty of the Bond, it was alſo 
decreed that the Defendant ſhould pay 


20◻. | 


Lapworth contra Smith, 12 Car. 2. 
fo. 11, 471, 738, 883. 


Redemption H I S Court decreed the Heir to have 
. by the Heir. the Redemption of the Premiſes and 


Ruſſel contra Bodvil, 12 Car. 2. fo. 38. 


H E Plaintift moves for a Commiſſion 
to the Sheriff to put the Plaintif 
and his Sequeſtrators in poſſeſſion. 

' The Defendants inſiſt, that the Com 
miſſion deſired is to execute Orders fot 
Alimony, for which there is now no Ju 
riſdiction in this Court, and there is nol 
no Law in being to ſupport any fucl 


Decree; and if there were, there is n0 
Decree 


? 
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Decree ſigned and inrolled; and a Seque- 
ſtration, Injunction and Commiſſion are 
not grantable but on a Decree ſigned and 
inrolled, and are not to extend to an Agent 
of a Sequeſtrator, nor the Commiſſion to 
the Sheriff is awardable before one firſt to 
the Juſtices. 

This Court being aſſiſted with the Tie Ae for 1 
Judges on this Point, whether the Act for u cial Pro- | 
judicial Proceedings did revive and maia- ** 3 | 


v 
l : p ei e a D 1 
tain the Decree made for Alimony in this de for Ali- 1 


Cauſe or not. mony. 407224) 1 


— 


—— 


38 * — » 


_ 2 


— © « > ets 


His Lordſhip after hearing of the lcarn- 
ed Arguments on both Sides, declated, 
That inaſmuch as the Decree made in this 
Cauſe doth depend on his Lordſhip's Judg- 
ment, his Lordſhip referred it to ſeveral 
of the Judges upon the Arguments. 

The Plaintiff moved for a Writ of Aſ- 
ſiſtance to put the Plaintiff's Sequeſtra- 
tors in Poſſeſſion of the Lands decreed, 
the ſaid Decree being certiſied to be a 
good Decree 

His Lordſhip declared, That he doth 
conceive the Decree to be in Force, and 
leaves the Plaintiff to proceed thereupon 


1 


fi 


iy 2s upon other Decrees. 
* The Defendant ſued out all Proceſs to 
; a Serjeant at Arms, whereon a Sequeſtra- 


tion iſſued, and Injunction to Commiſſio- 
ners. ; 


This 
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A Commiſ- This Court ordered a Commiſſion to 
hon ro the the Sheriff to put the Plaintiff's Seque. 


Sheriff to put 
che Plaintiff's ſtrators into Poſſeſſion 


Sequeltrators ar , W, 116, VO. | 
in Poltfion. C7yderhil cont. Whitchot, 12. Car. 2. fo. 460, 


Injunction TI E Defendant being in Contempt for 
far Poſſeſſion. not performing a Decree to an At. 

e ee. tachment, an Injunction for Poſſeſſion was 
3 awarded. 


Plumpton contra Plumpton, 12 Car. 2. 

| fo. 186. 

* "HAT Henry Plumpton the Plaintiffs 
late Grandfather deceaſed being 
ſeiſed in Fee of Lands and of a perſonal 

Eſtate in 1638. made his Will, and his eld- 

eſt Son Andrew Plumpton the Defendant, 
Executor, whereby he deviſed to two of 

200 l. devi- the Children of Henry Plumpton, his youn- 
ſed ro wo of per Son, (the Plaintiff's Father) either al. 
— Agra ready begotten, or which hereafter ſhall 
gotten or be lawfully begotten on the Body of Chr: 
hereafter to ſt ian his then Wife, x90 J. apiece to each 
be begotten, of them to be paid unto them at their 
e ſeveral Ages of 21 Years or Days of Mat- 
of the ſaid Triage which ſhould firſt happen, and at 
Will ſhe ſhall ter died; and at the Time of the faid 
have 100 /. Will the Plaintiff was the eldeſt Daugh- 
| ter of the ſaid Hen. Plumpton the younger 

in the Will named, and is of the Age of 

21, 
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21, and ſo is intituled to have the ſaid 
100 l. and Damages as aforeſaid. - 

The Defendant inſiſts that the ſaid Le- 
gacy belongs to the Plaintiff's younger 
Siſters, who were born ſince the Teſtator's 
death, and inſiſts, that if the Teſtator had 
intended 100 J. Part of the ſaid 2ool. 
Legacy to the Plaintiff, he would have 
named her in the Will, in regard ſhe was 
the Daughter of the ſaid Henry and Chri- 

ian, and born before the making of the 
ſaid Will, and therefore ſuppoſeth the In- 
tent of the Teſtator was to leave the diſ- 
poſing thereof to the ſaid Defendant, to 
the end he might diſpoſe thereof at his 
Diſcretion to ſuch of the ˖ Children of the 
ſaid Henry and Chriſtian his Wife, as were 
moſt deſerving, and that by the Words of 
the ſaid Will, the Children that were af- 
terwards begotten between Henry and 
Chriſtian ſhould be equally concerned with 
the- Plaintiff, who hath a Brother and 
diſter ſince born of the ſaid Chriſtian, who 
may claim the ſame of this Defendant, 
they having as much Right and Intereſt 
in the ſame as the Plaintiff; and the De- 
fendant conceived he is equally obliged to 
pay them the ſaid Legacy. , 

This Court declared that the Plaintiff 
is a. Perſon by the Will capable to take 
and” demand the ſaid Legacy of 1004. 
and decreed the ſaid 100 (. Part of Fr 

| i 


ar Le SS ht 


— 
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ſaid 200 J. Legacy ſo given by the (aid 
Will as aforeſaid, to be paid by the Defen. 
dant tothe Plaintiff, the Plaintiff being o 
Age and in a Capacity to claim the ſame; 
and this Court further declared the ſaid 
100 J. Legacy doth {wholly belong to the 
Plaintiff by the ſaid Will, and that by the 
Words of the ſaid Will none of the othe 
Children of the ſaid Henry and TI 
can claim the {aid Legacy of 100 l. ſogi 
ven to the ſaid Plaintifl. 


Philips contra Hele, 12 Car. 2. fo. 185 


TH AT Ffohn Philips being ſeized i 
Fee-Simple of the Premiſes, did by 

Deed in December 1654. for 601. mon 

gage the fame to Elizabeth Knowling wit 

a Proviſo, that if the ſaid Fohn Phil, 

his Heirs or Aſſigns, ſhould pay to ha 

her Executors or Aſſigns in three Years! 

ter the ſaid Deed the ſaid 60 J. with | 

tereſt, then the Deed to be void: andi 

December 1655. the ſaid John Philips in 

ſpect of the Diſobedience of his Daug 

ter Joan the Defendant, and for the co 
tinuance of his Lands in his own Nau 

Will. >44and Blood, did by Will deviſe the ſi 
. "ba Premiſes to the Plaintiff in theſe Wor: 
Words a Fee (Vz.) Al! the reſt of my Goods, C hatk 
Simple paſ- awd Lands I give and bequeath to Ra 
ſeth ina Philips the younger, to diſcharge all Thi 
Will, | chart 
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charged in my Will, whom I make my whole 
ind fole Executor ; which Will was publiſh- 
ed in the Preſence of the Defendant Foaz ; 
ſo the Plaintiff as Deviſee of rhe ſaid 
ohn Philips of the ſaid Lands, exhibited 
his Bill for the Redemption of the Pre- 
miles. 

But the Defendant Will. Hele in Right 
pf the ſaid Joan his Wife, claiming the 
nheritance of the Premiſes and the Equity 
of Redemption as Heir of the ſaid Fohn 
Philips, and a Verdict at Law being found 
for the Plaintiff on a Deviſavit vel non de. 
iſavit. 

3 Defendant inſiſts, that the Right 
ff the Premiſes and of the Redemption 
as in the Heir ar Law notwithſtanding 
he Deviſe was only in Caſe of Defect of 
perſonal Eſtate to ſatisfie all the Teſta- 
or's Debts and Legacies, becauſe the De- 
ile doth not import a Fee-Simple Eſtate, 
ut only for: Life of the Deviſee. 


cording to the Deviſe the Lands ought 


eits both in Law and Equity, and that 
ithout any kind of Truſt whacloever, 


eem the Mortgage, and not the Heit, 
hich this' Court decreed' accordingly.” 
Bingham 


nd that the Plaintift hath Right to re- 


This Court ordered a Caſe to be made neyice de- 


nd to be referred to Baron Turner, who creed to re- 

ertiſied and declared his Opinion, that deem the 
Premiſes, and 

not the Heir 

d continue with the Plaintiff and his at Law. 


192 Reports in Chancery. 


Bingham cont. Huſſe 72 12 Car. 2. fo. 170 


12 Haſſe ey ſettles by Deed 2 20a. . 
on Delaline Huſſey his Son in Conf, 
deration of 600 l. Portion with the Wit 

of Delaline, and covenanted to leyy 1 

Fine; and afterwards in 1655. the Defen- 

Two Deeds dant procured him to make another Sertle 
of Settle- ment contrary to the former, and left out 
ment, the rhe Limitation to the Heirs Males, and 


2 levied a Fine thereof. 
* the firſt This Court upon the Proofs of the fir 
decreed io Agreement decreed the latter Deed and 
* * Fine to be void and ſer aſide; and thi 
e wy Uſe of Premiſes to be enjoyed according to thi 
the laſt. firſt Deed, as if a Fine had been levied, 
HE / 73: Le. 

Domina N contra Com Suffell, 


12 Car. 2. ſo. 372. 


H A T the Earl of S»folk being by 

Decree to pay the Lady Hema. 

. the Arrears of an Annuity, and having 
ſome Furniture and other Moveables 4M 
Bruges in Flanders, commenced Suits it 

chole Parts, and arreſted and ſeized thi 

ſame there, which is expreſly againſt tb 

Laws, Rights, Uſages and Cuſtoms « 
England; which Suits and Procels f 

means of a Letter from the King of EN 

land were tranſmitted thence hither , 
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be determined here, and the Proccedings 
in Flanders appeared to be groundeg only 
on the Decree here. ; 

That Courr taking the Matter into By the Laws 
conſideration, declared and pronounced, 1 
that by the Laws, Rights and Coutſe of 9 
juſtice in England. the ſaid Decree made ſtanding any 
againſt the Earl of Suffolk, notwithſtand- contempr 
ing any Contempt thereof, doth not Knee en Peers 
charge or bind his Goods or Moveables, Goods or 
but his Perſon only; nor could they be Moveables, 
attach'd or ſeized by the Decrec, and but only 
diſcharged the Arreſt and Seizure, and N 3 x 
ordered this his Judgment to be put into , Sotho L. | 
Latin, and exemplified under the Great -; >» OS 


Cornel cont. Sykes, 12 Car, 2. fo. 465. 


HAT Alice Cornel the Plaintiff's 
Mother, whoſe Heir the Plaintiff 
is, being ſeized to her and her Heirs, ac- 
cording to the 8 ar Ry _ 
of Copyhold Lands, ſhe and her Husban 
| and Paul Cornel in the Year 1635, mort- at 119. 
gaged the Premiſes by Surrender to Dr. 
Mount ford for 30 l. and for Non-payment 
thereof the Premiſes were forfeited, and 
the ſaid Dr. Mountfor4 took poſſeſſion 
and diſpoſed of the Premiſes to Joan his 
Wife for Life, the Reverſion to the De- 
ſendant Mary and her Heirs, and the ſaid 
Q Alice 


OIL *Corertyre of 
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Alice Cornel lately died, her Husband be. 
ing lying, and leaving, the Plaintiff het 
Son and Heir, ſhe not. being able to re 
deem during her Coverture, and ſince the 
Premiſes are conveyed to one Holland, ( 
the Bill is for the Plaintiff to redeem. 
br rags ny The Defcndant inſiſted that the Plain. 
gage decreed tiff ought not to redeem, being ſo long 
to the Heir ſince, and that the ſaid Defendant Mary 
after fortei- had conveyed away the Premiſes to the 
ture and Sale Pefendant Holland: 


2 This Court being ſatisfied, that in te. 
by Reaſon of gard of the Impediment in the Plaintiff 
impediment Mother to redeem, during her Coverture, 
curing the the Plaintiff ought to redeem, and de 


his Mother, creed accordingly. 


— \ 


fQ.. "IT <2 


0 


Emerſon cont. Dalliſon, 12 Car. 2. f. zo. 


HE Plaintiff having inſerted into his 
Bill Scandal againſt the Defendant 
Mr. Rarworth, which was referred to 2 
Maſter to tax Coſts for ſuch Scandal, and 
Coſts taxed the {aid Maſter taxed 1co J. Coſts for the 
for a Scanda- Defendant Mr. Rawerth in reſpe there: 


lous Bill to f 
be paid b Ons 
pald y - 1 5 

the Plains, His Lordſhip with the Judges declared 

and 5/. by that the ſaid Scandal was very great, yet 

kr deer nevertheleſs ordered that the taid Colt 

Hand was be reduced to 50/7. to be paid by the 

to it. ſaid Plaintiff unto the ſaid Raworth, and 
alſo 51. more to be paid by Mr. Welcont 


: whole 
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whoſe Hand was ſet to the Bill, and the 
Plaintiff inſiſted that che Coſts were par- 
doned by the Act of Indempniry ; bur his 
Lordſhip with the Judges were of Opini- s . 


on they were not. 


Colwall cont. Child, I2 Car. 2. fo. 599. 


* 


: + Ho llc: 2 11 6. 


HIS Caſe is on a Bill of Review. Bill of Re. "q 
I The Bill fers forth that the former * . * 1 
auſes being heard in 1653, the Court Caen $6. 
ropoted à Reference of the Matter to , 70. 4 
tbitration, and the Defendant Dr. Child, __ FE e 
and che Sollicitor for the Teſtator, Wil e 1 , 
iam Child, ſubmitted rhereunto ; where- aug a <7 
upon the Court ordered the Differences — "4 
mould be referred ro Serjeant Main ard, 2 4 I = 29 
n caſe the Teſtator then living at Wors A, a es, | 


. Wc, ſhould in Writing under his Hand £, ec, 2 J 
| 


Was Seal. ſignific his Conſent to be bound 
i the ſaid Serjeant Mainard's Award, 
vithout Appeal, which the Teſtator did 
o, if the Award were made within 
Fortnight after the End of that Hilla- 
Term, which Reference became fruit- 
: ls. And in Trin. 1654. the Court again 
newed the ſaid Arbitration, provided 

ic Award was made within three Weeks 
ſter the end of that Term, which was 
x 0 onſented unto by the ſaid Dr. Child, and 
ie Sollicitor for the ſaid Teſtator then 

0 relent in Court, and Ordered according- 
O21 175 
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venants. 
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ly, and an Award made in purſuance 9 
both the ſaid Orders, and confirmed by 
a Decree ſigned and inrolled, which De. 
cree the Plainrift inſiſts is erroneous, for 
that the Conſent of rhe Sollicitor is not 
binding in ſuch Caſe, having no Power 
from the Party to conſent thereunto. 

The Defendant Dr. Child inſiſts that the 
ſaid Teſtator's Sollicitor attended the Set- 
jeant with Council and took a Copy 
of the Award as ſoon as the ſame was 
publiſhed ; and in all the Time befor: 
the ſaid Award decreed, the ſaid Solici 
tor or Council never mentioned any diſſent 
of the ſaid Teſtator at all. 

The Plaintiff inſiſted that the ſaid ſe. 
cond Reference was intended to report 
and certifie, and finally to end, and that 
the ſaid Teſtator's Sollicitor was force 
into the ſaid Reference, being then accu 
ſed to be an Incendiary between the Fi: 
ther and Son, 

This Court upon theſe and other Er 
rors reverſed the ſaid Decree. 


Davenport contra Longuevile, 12 Car. 1 
fo. 389. 


HIS Cauſe is on a Caſe ſtated (vis 
That in 1639, the Defendants St 
Edward Longuevile and John Pollard be 


came bound with Sir Peter Temple, 5 
0 
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ſor his Debt to the Plaintiff in a Bond of 

o0 J. for the Payment of 250 J. which 
0! nd the Plaintiff ſued, and in 1646. 
by got Judgment againſt the Defendant Fol- 
. %; and in Trin. 1658, got another 
or judgment againſt Sir Peter Temple on the 
t (ame Bond, and in the ſame Term got a 
er ¶ judgment againſt the Defendant Sir Ed- 
ward Longuevile, and the Plaintiff ex- 
tended their Lands; and in 1647, Pollard 
paid the Plaintiff 100 J. and in 1652, Sir 
Edward Longuevile being under an Ar- 
reſt, ſecured to the Plaintiff 500 J. and 
it was then agreed, and the Plaintiff co- 
venanted by Articles between him and 
the ſaid Sir Edward Longuevile, that the 
laid Sir Edward paying the ſaid 500 J. 
and the other Damages and Colts ſuſtained 
by Reaſon of the ſaid Judgments againſt 
Sir Peter Temple and Pollard, and the Ex- 
ecution done thereupon being ſatisfied 
that he would aſſign to the ſaid Sir Edw. 
the ſaid Judgments and Extents thereon ; 
That in Novem. 1652. a Treaty was be- 
tween the Plaintiff and Sir Peter Temple 
and Pollard, when the Plaintiff owned he 
had received the 1001, from Pollard, and 
that the 500 l. was ſecured by the ſaid 
Sir Edw.-Longuevile as aforeſaid, and that 
there was 60 J. more ſecured to the Plain- 
titf in diſcharge of the ſaid Judgments ; 
whereupon a Writing relating to diſcharge 


9 af -? * 
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of all the ſaid Judgments was ſealed and 

delivered by the Plaintift, and afterwargz 

the Plaintift aſſigned the ſaid Judgment 

to the Defendant [Thomas Longuevile in 

Truſt for the {aid Sir Edward, and Cove. 

nants that he neither had or would hin- 

der, ſtay, impeach, releaſe, diſcharge, 

determin, bar or avoid them or either of 

them, and enters into a Bond of 500 |, 

for the performance of the ſaid Cove- 

nants; and Lengucvile brings an Eject 

ment in the Plaintiff's Name on the Ex 

tent had againſt Pollard's Lands, where 

Audita 242+ upon Pollard brought an Audita u:rely 

1 rela. againſt the Plaintiff, and declared upon 

e. amc. the afoteſaid Writing ſealed by the Plain. 

tifl, and the Plaintiff picaded Non eff 

factum, whereupon a Verdict paſſed for 

Pollard, and afterwards put the ſaid 5001 

Bond in Suit againſt the Plaintiff; to be 

relieved againſt which, and to fer aſide 

the ſaid releaſe of the (aid Judgments, is 

the Bill. | 15 

1 This Court thought not fit to relieve 
ff the Plaintiff, but difmiſt the Bill. 

1 The Plaintiff afrerwards exhibits his 

1 Bill of Re- Bill of Review to reverſe the ſaid Diſ- 
he min, 

U babes wh And the Plaintiff inſiſted for Ettor, that 

the Bill is to be relieved againſt the 5001. 

Bond, which is for the performance of 

Covenants, and the Damnification there 


upon 
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pon is conſiderable, yer the whole Pe- 
alty thereof will be recovered againſt 
he Plaintiff, whereas by the Courſe of 
his Court the Defendant ought to have 
o more than he is really damnified, and 
ſhall recover upon an Action of Cove- On Bond 


nant at Law, beſides what the ſaid De- " N 
ſendant ſhall make appear to be damnifi- Parey to bare 


ed he hath an Equity to be re-imburſt for no more than 
he ſame out of the Eſtates of Sir Peter he is really 
mple and Pollard, as if ſuch Note by dann 
the ſaid Davenport had never been made, er in 4 
The Defendant inſiſted that the De- Tryal at 
endant Sir Edward Longuevile doth ſwear Law. 
that he is damnified above the Penalty 
of the ſaid Bond 400 J. at leaſt, and the 
Defendant being ſo damnified, this Court 
doth not in ſuch Caſes direct any Tryal, 
but diſmiſt the Plaintiff's Bill. 
This Court conceived the ſaid Decree 
of Diſmiſſion ro be juſt and no Error 
therein, and decreed the ſaid Diſmiſſion 
do ſtand confirmed, and diſmiſt the Bill 
of Review. 


Pile contra Dominam Pile, 13 Car. 2. 
fo. 61. 


E Teſtator giveth 3000 /. apiece 
to Daughters by Marriage Settle- 
ment, and afterwards cuts off the Entail 
of his Eſtate, and by his Will gives the 

O 4 ſame 
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ſame Daughters 3000 J. apicce, the Plain- 
riff, the Heir, inſiſts that the Marriage 
Settlement and Will make but one Settle. 
ment, and the 3000 J. in both is but one 

3000 J. 
3000] given This Court with the Aſſiſtance of the 
K Judges (it appearing by Proof that the 
ha, and Teſtator declared after the Marriage Set. 
3000 |. given tlement that he would add to his Daugh- 
ro the ſame rers Portions) were of Opinion and de- 
_ 5 clared he cut off the Entail on purpolc 
Circumſtan- to add to the Portions; and that the 
ces adjudged {aid 3000 J. in the Marriage Settlement, 
to be 6009. and the ſaid 3000 l. in the Will made 
6000. apiece, and they could not ex. 
pound the Deeds and Will otherwiſe, and 


ſo diſmiſt the Plaintiff's Bill, 
Mompeſſon cont. Drew, 13 Car. 2. f. 346 
1 H A T Sit Thomas Drew being to te- 


new a Leaſe wich the Dean and 
Chapter of Exon by his Deed 9 Car. 1. 
whereunto the former Leſſees and Truſtecs 
were Parties, covenanted and declared 
thar the ſaid Truſtees and ſuch Perſons 
in whoſe Name ſuch Eſtate was or ſhould 
be received, thould ſtand ſeized or pol. 
ſeſſed thereof for the ſaid Sir Thomas and 
his Lady, during their Lives, and after 
their deceaſe to William his Son, and Elis. 
his Wife for their lives, and * the 
25 r Xs 
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cirs Males of the Body of the ſaid Mil- 

um, and for default thereof to ſuch 

herlon or Perſons as the ſaid Sir Thomas 

ould by Will or any other Writing no- 

nate or appoint 3 that William died 

jthout Iſſue. | 

This Court declared that the ſaid Limitation of 
gemainder for default of Heirs Males of Cree ln 
Viliam, to ſuch Perſons as Sir. 7 homas mainder over 
1ould appoint in the ſaid Deed of 9 Car. 1. void, and 
ras a void Remainder in Law, and that __ 

here can be no entail of a Chattel, and \., let f. 1 
the Limitation to the ſaid William, and lived here. 4 
he Heirs Males of his Body doth veſt . 59, WW 
the intire Truſt of the remaining Term, © . ©: | 
and the diſpoſition thereof in Equity in . 
and upon him, ſo that the Premiſes do 

in right belong to his Executrix. 


— 
- 


Wake cont. Calley, 13 Car. 2. fo. 395. 


Bond of 1600 J. penalty entred Bond of Co- 
into 19 Jac. to perform Cove- 5e ue 2 
nants in 5 5 = N pe Heir. 45: 22 , 
to pay 77 l. per Annum, till 1100ʃ. aid . 1 Ping 1 
but the erben not being e e, aun, 4 4 4 
the Plaintiff ſues the Bond againſt the 
Heir of the Obligor. | 
This Court declared that the 1100 /. 
and Intereſt thereupon ought to be paid, 
and by che conſent of rhe Parties, or- 
dered Ind decreed, that the 1600 J. the f 
| penalty bull 
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penalty of the ſaid Bond be paid hy 
the ſaid Defendant to the Plaintiff in full 


of all the Principal and Intereſt, and 40 
Coſts. | 


Tibbots contra Hurſt, 13 Car. 2. fo. 429, 
| 629, 


1 HAT Barnabas FHurff Husband of 
re: dred to the Defendant Katherine Sen. died 
the Uſe of a indebted to the Plaintiff in 30 /. and i 
Will. to others, and intending to pay al 
his Debts in Nov. 1659, ſurrcndred his 

Meſſuage called the Moolſac, to the Ul: 

of his Will, and the ſame Day made his 

Will, whereby he deviſed the ſaid Meſſi- 

age to the ſaid Katherine his Wife, and 

gave to the Defendant Aatherine Jun, 

his Daughter, 30 J. to be paid within 2 

Year after the other Defendant Xatherin 

her Mother's Marriage, and 20 J. more at 

her Mother's Death, and made the {aid 

" Katherine his Wife his Exccutrix, and ſhe 

to pay all Debrs which he owed, and 

died, leaving Aatherine Jun. his (ol 
Daughter and Heir, and the Defendant 

Katherine, the Executrix, intending to 

preſerve the ſaid Meſſuage to herſelf for 

Life, and afterwards to Aatherine, Ju". 

ſhe pretends that ſhe is not liable ro pay 

her Teſtator's Debts farther then ſhe hat! 

Aſſets of his perſonal Eſtate, and com: 
dining 
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ining with the other Defendant Aa- 
herine, Jun. who claims the ſaid Copy- 
101d Premiſes by deſcent, as Heir to her 
ather at leaſt after her Mother's Death; 
he Executrix doth refuſe to fell the Pre- 
iſes to pay the Teſtator's Debts, inſiſt- 
ng that ſhe is not impowred by the Will 
n expreſs Words; and that both before 
and after the ſaid Will and Surrender, the 
Teſtator declared his intent was, That 
is Wife by fale of the Premiſes ſhould 
aile Money for the Payment of his 
debts. x | 
The Defendant Katherine Jun. ſays, 
That the claims the Premiſes as Heir to 
er Father from his Death, and hapes to 
njoy the ſame accordingly, if her Father 
id not legally diſpoſe thereof. 
this Court referred the Caſe to the 
udges, to certiſie what Eſtate the ſaid 
Nelict or Infant hath in the ſaid Copy- 
old Meſſuage and Lands (as the Will 
) and» whether the ſaid Relict may (el! 
ic ſame. 1-4 
The ſudges are of Opinion, That the Eſtate in Fee 
Defendant Aatherine the Elder, by the ſaid Paſt by the 
Vill, hath an Eſtate of Fee-{imple in the 1 18 
clluage and Tenement, and may diſ= 
le thereof accordingly. 
This Court thereupon decreed. the De- 
ndant Katherine the Elder, ſhall (ell for 
e beſt price the ſaid Meſſuage ſor the 
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_ creed to be other the juſt Debts of the Teſtator, an 


Are nor ex; 
| preſs, the Sale. 


„ ©, Daughter, and his Grand- child, all h 
2 50,2 , Kc. Debts, Credits and Cattle, to be imply 
402,403. ed for the Infant's beſt Benefit, and ib 


— 
4A 5, 
/00, 
Eſtateꝰto 
and purchaſe out Iſſue, then her Heir ſhould with 
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Lands de- Payment of the Plaintiff 's Debts, and a0 
= An the Purchaſor to enjoy againſt her, an 
the Words in the Defendant Aatherine, Fun. the | 
the Will for fant and her Heirs ; the Infant whe 
chat purpole come of Age ſhall join in, or confi 


Mood contra Caley, 13 Cir. 2. fo. 430 


Will. HAT William Bourne by his Wi 
24. gave Anne Wood the Plaintiff 


Executor to ſell the ſame, and with th 
The Will is, Money to purchaſe Lands therewith f 
the perſonal the Uſe of the ſaid Anne and her Heir 


raiſg-Money and if ſhe died before ſixreen, or with 


Land for A one Year after her deceaſe pay unto th 
4. difs with- Defendant Caen, and, to Dorothy Byni 
Land not 10 J. a- piece, and made Thomas Caley ti 
purchaſed; Defendant's Father Executor, that ti 
nos the ſaid Anne died without Iſſue before an) 
'or of 4 Lands were purchaſed by the Execum 
hall have the though he had ſold, and the Money }yitl 
Money out of by him, and after that refuſed to pu 
rhe ponds of chaſe, and the Adminiſtration of 4 
cnt: being granted to the Plaintiff, he i 

thereby intituled to the Goods of 

Teſtator Bourne, which were given to N 

y 
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id Anne; but the ſaid Executor of 
gourne inſiſted, that they belonged to 
im as Executor of Bourne, the Infant 
xing dead, and the Money not beſtowed 
1 Land. . 

This Court decreed the Defendant the 
xecutor of Bourne to come to an ac- 
ount with the Plaintiff, for the Teſta» 
ors perſonal Eſtate, and to pay it to the 
laintift with Intereſt. 


all 


raddock cont. Marſh, 13 Car. 2. fo. 346. 


T 4 Laue _ this Court, that Men of 

the Statute of Limitations may not nens 

be made Uſe of at Law, in Bar a any er mm 
Action that ſhall be brought touching * / 
the Matter in queſtion, in Caſe the Time LL 4 
limited by the ſaid Statute elapſed ſince ch . . Z/* 
the Plaintiff's Bill was exhibited into this? 4 S 
Court, this being the Point in Contro- © * 4 
verſy. 

The Defendant inſiſted, that upon 
hearing this Cauſe upon Precedents pro- 
duced by the Plaintiff, touching this 
Point, before Mr. Juſtice Hide, 28 July | 
1660, who not being ſatisfied therewith, & 
declared he ſaw no Cauſe to give the 
Plaintiff relief, and that if any Perſon 
ſhall bring a Bill into this Court, and 
upon hearing of the Cauſe the ſame ſhall 
diſmiſt ; it is as much as if he had not 
brought 


0 
A | 
bhi 


d, | 


206 Reports in C hancery; 
brought any Bill at all, and ſo by Courk 

of the Court, ought nor to be relicyed i 

this Court. As td this Point, 

Ibis Cout This Court with the Judges, declare 
ke mn "x and ordered, That ſfince*upon the hey 
to Plead ax ing of this Cauſe the Court then ſaw 9 
Iwto Cauſe to relieve the Plaintiff, that thy 
rt tobe Plaintiff's Bill be diſmiſt out of thi 
"ougn Court, and that the ſaid Defendant ſhall 
not be debarrcd from pleading any Plea u 

any Action at Law hercafter to be brought 

by the Plaintiff againſt the Defendant ſo 


the Matters in queſtion. 


Clapham cont. Boner, 13 Car. 2. fo. 357 


= Mortgage A Mortgage not being relieved aſia 

1 40, 10 FA Twenty Ycars Forfeiture, and tl 
þ * 6 Ans 6. Eſtate deſcending to an Heir, and ht 

1 Fate 1. cod bis, ſells the ſame, all this pleaded and hel 
bl / 2.0% good. . 

| 


Shelley cont. Dominam Earsfeld, 1 3 Car. 
„. 


HIS is on a Caſe lated, and th: 


Fr 
een. | 
Judges Reſolutions theteon; i 


| Sert! . 1 
1991. 4 2 : 
1 22 5:26 Mus Caſe is, (viz.) | 
| 3 That Sir? omas Earsficld on the 19 4 
5 1633, being ſerged in Fee of divers Mari 
ors in Kent and Saſſex for 5 5. paid, fell 
1 all his Manors and Lands to Sir Reb! 
; | | 2 Naſt 


, | 
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upper; Sir Thomas Middleton, Sir Richard 
upper, and Thomas Middleton Eſq; for ſix 
oaths. 
Sir Thomas Earsfield on the 20 Aug. 
653, releaſeth to them and their Heirs 
o the Uſes following. 


. To the Uſe of Sir Thomas for Life 
ithout impeachment of Waſte. 

2. To the Heirs of Sir Thomas law- 
ly begotten, and for want of ſuch Iſſue, 
( 


3- The Remainder of all (except one 
cluage or Tenement in the occupation 
John Hill) to the ſaid Lady Chriſtian 
geld for Life; as for Hills Tenement 
fr the Uſe of Aſbton Earsfield, Brother of 
cee laid Sir Thomas, for 99 Years if he 
es ſo long, 
nenn . The Remainder of all the Premiſes 
nited ro Dame Chriſtian for Life, then 
the Uſe of Aſhton Earsficld for 99 Years 
„he lo long live, and after the determi- 
tion of the ſeveral Eſtates limited to 
bton Ears feld, ; 
is. To Robert Napper, Sir Thomas Mid- 
teen, Sir Richard Napper and Thomas 
ddleton, and their Heirs, during the 
ot Aſbton Earsfield. | 
Jan. Remainder to the firſt Son of Ab- 
ſell and the Heirs Males of his Body, 
WF {0 to every other Son of the ſaid 
aff n. | | 3 > Re- 
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7. Remainder to the Uſe of John Fa 
field, Son of Sir Thomas FEarsfield, lat 
of Hollington, decealed, and the Heir 
Males of his Body, with Remainder 
over. 
Provided nevertheleſs, that after th; 
Death of the ſaid Sir Thomas and Dame 
Chriſtian all the ſaid recited Manors and 
Lands ſhall ſtand charged with the Pay. 
ment of 100 J. per Annum to Bride 
Shelley, &c. during the Life of tlie (ail 
Bridget, and alſo with the Payment d 
50 J. per Annum to Grace White for |: 
Life, provided that if either of them | 
not. paid in twenty Days, then the (ail 
. Bridzet and Grace, to diſtrain till Pay 
ment, and to this farther uſe, tha: | 
the ſaid Aſhton Bargeld ſhould die witl 
out Iſſue Male of his Body, then the (ai 
Lands ſhall ſtand charged with the Pay 
ment of 4000 l. to the faid Briar: 
Shelley, and her Children, (viz.) 2000 
to the ſaid Bridget to be diſpolcd of 
the ſaid Bridget ſhould appoint, anc 
2000 J. reſidue to ſuch eldeſt Son of ti 
ſaid Bridget as ſhall be living at the Dea 
of the ſaid Aſhron Earsfield, without [fi 
Male of his Body. | | 
The like Proviſo of 1000 J. to the li 
Grace White, and her Children, but 
ſhe die without Children, that then il 
laid 1000 /. to be paid to the eldeſt d 


4 | | 
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of the faid Bridget which ſhall be living 
at Grace's Death, and therefore the ſaid 
Grace to give ſecurity to repay the (aid 
1000 J. to the ſaid Bridget's Children, in 
caſe Grace die without Iſſue. 


209 


— — — — 


in the mean Time Bridget and Grace, and 
their Children to have the ordinary In- 
tereſt of the ſaid ſeveral Sums paid to 
them out of the ſaid Lands, with a 
power of Revocation in the ſaid Deed, 
to the ſaid Sir Thomas, to alter any of 
the Uſes, or wholly to make void the 
Deed. 

Sir Thomas died in 1653, Aſhton Earſ- 
field died 18 June, 1654, without Iſſue 
Male, Dame Chriſtian died 4 March, 1659. 

That Sir Thomas had three Siſters,(viz.) 
Timothea Brown, Bridget Shelley, and Grace 
White. 

William Shelley, the eldeſt Son of the 
laid Bridget, ſurvived Aſhton Earsfield, 
and made Bridget his Mother his Execu- 
trix, and died hefore Dame Chri/tiay. 

That Timothy Shelley was the eldeſt 
Son of Bridget at the Death of Dame 
Chriſtian. 

That the Defendant John Earsfield 
within a fornight after the Death of 
Dame Chriſtian entred into all the Ln 

— The 


210 


only reſerved to Sir Thomas, his Execu- 
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The Eſtate is now let at 662 J. py 


Annum, but was formerly reputed worth 


800 l. per Annum; but Abbot's Mu 
being near the Sea, is ſubject to great 
Charges. tl 

That one third Part of the ſaid Land; 
is claimed by Ambroſs Brown, Son of Mt! 
the ſaid Timothea, who was one of the g 
Siſters and Co-heirs of the ſaid Sir 7h, 
Earsfield. 

1he Lands of 662/. per Annum arc 
claimed by Elizabeth and Mary Goring, 
Daughter of Sir Thomas Earsfield, Fa. 
ther of the ſaid Sir Thomas by his firlt 
Wife, as Co-heirs of Herbert Ear sell, 
eldeſt Son of Sir Thomas the Father. 

The Rent of Hill's Farm let at 58. 
per Annum for ten Years yet to come, is 


tors, &c. during the Term, and the 
Word ( Heirs ) omitted, and the Title 
thereof queſtioned by Brown and Whit, 
as if the (aid Farm were not well con- 
veyed to the Defendant John Earsfeld. 

That the Manſion Houſe called Den 
Place, and the Farm Houſes were much 
our of repair at the Death of the Lady 
Earsfield, and the Repairs thereof will 
coſt 500 /. 


The 
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The Points in queſtion are. 


1. Whether the 5000 l. be charged on 
the Eſtate eitheir in Law or Equity: 

2. If it be, then when the Payment of 
the Intereſt of the ſaid 5000 l. muſt be- 
gin, whether from the Death of Aſhton 
Farsfield, or the Lady Ear feld, and how 
the 5000 /. muſt be paid? 

3. Whether the Annuities of the ſaid 
100 J. per Annum, and 501. per Annum, 
appointed to Bridget Shelley, and Grace 
White ſhall continue after the Payment 
of the Intereſt Mony begins for the ſaid 
5000 | 2 

4. Who ſhall be at the Charge of the 
Repairs of the ſaid Manſion and Farm 
Houſes, all being very ruinous at the 
Death of the ſaid Lady: 

5. Who ſhall be ar che Charges of the 
Suits concerning Hills Farm which is 
with-held from the Defendant Ear feld, 
and concerning Worth let at 166 J. per 
Annum claimed by Mr. Goring , and the 
Rents thereof detaincd from the ſaid De- 
fendant? 

6. How the Intereſt of the ſaid 5000. 
ſhall be paid whilſt the Rents of Hill's 
farm and Worth are claimed as aforeſaid, 
the ſame being near one half of the 
Lands limited to the Defendant Earſ- 
feld > P 2 7. To 
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7. To whom the 2000 /. claimed by 
the Suit as Executrix to William Shel) 
ought to be paid, whether to the Exe. 
cutrix of the ſaid William Shelley, who way 
the eldeſt Son of the ſaid Bridget at the 
Death of Aſhton, or to Timothy Shelly 
who was the eldeſt Son at the Death of 
the ſaid Lady Earsfeld 2 

The Defendant Earsfeld is but ſixteen 
Years old. 


The Court taking theſe Queſtions to 
be of great weight, ordered the Cale to 
be delivered to the Judges for their Opi- 
nions therein, both for Law and Equity. 

The Judges having conſidered the Calc 
and Points, have certified, (viz.) We 
have taken this Caſe, and the ſeveral 
Queſtions thereupon into conſideration, 

and are of Opinion. 

1. That the 5000 l. is well charged 

upon the Eſtate in Equity. 
The paxy- 2. That the 5000 l. ought not to be 
_— N Inte- paid till the Death of the Lady Earsfeld, 
to begin. and therefore no Intereſt is to be paid 

for it but from her Death, from which 
Time 1t becometh dus. 
Annuities to Zo That the Annuities of 100 J. and 
contione, tie 50 J. per Annum have no dependance ot 
charged up- relation to the payment of the 5000 
on the Lands and therefore ought ſtill to continue s 
crew. 
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be paid during the reſpective lives of the 
ſaid Bridget and Grace, without any abate- 
ment of the 5000/. or of the Intereſt 
for the ſame. 

4- That there ought not to be any al- Repair, 
lowance or abatement out of the 50007. 
or Annuities, or Intereſt rowards the 
Repairs of the Houſes, but the ſume are 
to be done at the Charges of the preſent 
Owner. 

5. That the Defendant Earsfeld who Charge of 
is ſolely concerned in the Suits, is to Svits, 
bear the Charges of ſuch as he ſhall 
commence, or as ſhall be brought con- 
cerning the ſaid Lands. 

6. That the whole Intereſt of the Intereſt of 
5000 l. ought to be paid from the Money 
Time that it was due, notwithſtanding 7 on 
any claim made to Part of the Lands up- paid =_ 
lon which it ſtands charged. withſtand- 
7. That the 2000 J. appointed to be ing claim to 
id to the eldeſt Son of Bridget that 77 of the 
ould be living at the Death of Aſhton © 
without Iſſue Male, ought to be paid to 
Bridget as Executrix to William Shelley 
her eldeſt Son then living. 
8. That the Limitation in the Deed A good Li- 
to the Uſe of the Heirs of Sir Thomas mitation to 


Earsfield lawfully begotten, and to be at 22 
beg otten; and for want of ſuch Iſſue, Eftate Tail. 
Cc. is a good Limitation to create an 

P 3 Eſtate 
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which at the Time of the Bill exhibited 


Bill that no 
advantage 
ſhould be 
taken of the 
Statute of 
Limitations 
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Eſtate Tail in Sir Thomas Earsfild, and 

the Heirs of his Body. hi 
Foſter, 

Brideman and 

Hales. 


This Court confirmed the Judges Cer. 


tificate, 


Hurdret cont. Calladon, 13 Car. 2. f. 446, 


HE Bill is to have an Account from 

the Defendant of Mony and Goods, 

for which the Defendant inſiſts the Plain. 
tiff hath Remedy at Law. 

The Plaintifl inſiſts, that by Reaſon 

of the efflux of Time, the Defendant 

would plead the Statute of Limitations, 


into this Court, the Defendant could not 
do, the Plaintiff being then within the 
Time of the {aid Statute, and the Plain» 
tiff cannot go to Law without the di 
rection of this Court, that the Statute 
ſhould not be given in Evidence. 

This Court ordered Precedents to be 
ſearched for where the Court hath or 
dered that no Advantage ſhould be taken 
of the Statute of Limitations of perſonal 
Actions, in Caſes where the Suit had 
been begun here, and the Time had been 
effluxed pending the Suit. 11 
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This Court upon Precedents, and re- 
hearing the Cauſe, diſmiſt the Plaintiff's 
Bill. 


nd 


Norton cont. Boneſt, 13 Car. 2. fo. 478. 


. HE Bill is to be relieved for 700 l. 
and the proceed thereof lent by 
Thomas Boneſt the Teſtator to Robert 
6, Hanſcombe upon a Mortgage of Lands by 
Wa Leaſe of 99 Years, which the ſaid Te- 
m ſtator took the Security in the Defen- 
„ dant Thomas Boneſt, and afterwards by 
n. bis Will deviſed ſeveral Legacies, and 
deviſed all the reſt of his perſonal Eſtate 
on to the Plaintiff whom he made Execu- 
mt tor, and that the ſaid Mortgage was 
, taken in the Defendant's Name in Truſt, 
ad W for the Teſtator, and the Plaintiff inſiſts 
ot Wl chat the ſaid Boneſt ought to aſſign the 
he cruſt to the Plaintiff. 
n» But the Defendant inſiſts, that the Te- 
li- ſtator intended, that in Caſe the ſaid 
e Mony on the Mortgage were not paid 
in, in his life-time, that the ſaid De- 
be fendant Boneſt ſhould have it, and that 
„che Teſtator took no Declaration, or 
cn other Writing of the Truſt from the De- 
u ſendant, or deſired any. 
ad The Maſter of the Rolls would not re- 
en lieve che Plaintiff, but diſmiſt rhe Bill, 
But the Lord Chancellor aſſiſted with 
4 the 
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the Lord Chief Juſtice of England de- 
clared, That notwithſtanding the inten- 
tion of the Teſtator, yet there being 
no more declared than an Intention 
Voluntary Which is voluntary and ambulatory, and 
Intention; never put into Action, and the Eſtate in 
1 Law which the Defendant claims, being 
Truſt, and a ſetled upon a Truſt, the ſame Truſt is 
Deviſe there- not diſcharged by any Words of an In- 
of not 0. 9* tention, but that the Eſtate remains up- 
ey on the firſt Foundation, which was the 
Truſt, which is deviſeable by the Will, 
which being made above three Years 
after the declaration of any Intention, 
under which the Defendant claims, and 
the Teſtator having by the ſaid Will 
given the Defendant another Eſtate, and 
deviſed all his Eſtate, not before given, 
unto the Plaintiff, and the Defendant 
not proving that the Teſtator renewed 
his Intention after the Will made, there 
fore this Court is of Opinion, that the 
Truſt is deviſed to the Plaintiff by the 
Will, and that there is juſt Cauſe to re- 
lieve the Plaintiff, and decreed the De- 
fendant to aſſign the (aid Truſt to the 

Plaintiff. FR” 


Magn: 
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Yſeynel & Sterling cont. Cooper, 13 Car. 2. 
fo. 677, 694- 


HAT Richard Cenguef being ar- 

reſted and impriſoned at the Suir 

f one Cooper upon mean Proceſs, and 

frer made an Eſcape, who upon a freſh 

urſuir, being retaken, is in Cuſtody 

gain; but the ſaid Conqueſt making it 

ppear to this Court, that he had a Cauſe 

epending here, and he attending the 

ame was arreſted and detained contrary 

) the Ancient Privilege of this Court, 

hereupon this Court ordered the 

ailiff Cohome, who laſt took him, to 

e committed to the Fleet for refuſing 

> diſcharge him; this Court ordered 

he ſaid Meynel and Sterling, Sheriffs of 

Hiddleſex, to diſcharge the ſaid Conqueſt 

ur of Cuſtody, the Sheriffs acquaint- 

ne the Court, the Cale is as aforeſaid, 

nd that the ſaid Cooper threatens to 

= by Action of Eſcape againſt the 

heriffs. | 3-0 

This Court again ordered the faid A Priſoner 

home to be committed cloſe Priſoner, ditcbarged 

nd that the Sheriffs ſhould forthwith dy F i 

liſcharge the ſaid Conqueſt out of Cu- 3 W 

ody, and that a Wric of Privilege be no Eſcape to 

warded in that behalf, whereupon the be brought 

meritls diſcharged the laid Conqueſt out n the 
4 res or 


1 
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Sheriffs for 
ſetting the 

Priſoner at 
liberty, 


Mortgage. 
gez: 
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of Cuſtody, yet the ſaid Cooper brought 
his Action againſt the Sheriffs for th; 
Eſcape, and will enforce the Sheriffs tg 
pay the Debt, and fo conſequently in 
valid, and overthrow the ancient and un. 
doubted Privilege of this Court. 

The Court ordered the ſaid Aion 
againſt the Sheriffs, touching the Arreſ} 
at ſetting at liberty the ſaid Cong 
be diſcharged, unleſs the ſaid Cooper they 
Caule. 

The ſaid Cooper offered ſeveral Reaſon 
for Cauſe, but this Court diſallowed the 
ſame, and confirmed the firſt Order, and 
that the ſaid Action be diſcharged, and 
all proceedings at Law, againſt the Se 
ritls be ſtayed. 1 3 
But the ſaid Cooper inſiſted that hi 
Debt is great, and if the ſaid Congu| 
be under Protection of this Court, Coo 
is like to loſe it. | 

This Court declared Cooper may not 
wirhſtanding the former Orders pte 
ceed againſt Conqueſt, in order to tis 
ſatisfaction of his Debt, as he ſhould is 
Cauſe. 


Rowel cont. Walley, 13 Car. 2. fo. 909. 


TEE Bill is, That dhe Plaintiff Hu 
nah being the Widow of Anta 
Sharp, Predeceſſor to her Husband Sin- 

| Geerilf, 
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ring, who left her a conſiderable Eſtate, 
ind on their Marriage ſettled a Meſuage, 
and Lands in Hent, called great Walton, 
n her for a Joynture, and afterwards 
he ſaid Simon prevailed with the ſaid 
laintift Hannah to fell a Leaſe, wherc- 
of ſhe was poſſeſſed as Adminiſtratrix 
o the ſaid Anthony Sharp her former 
usband, of the value of 40 J. per Ann. 
and alſo prevailed with her to joyn in 
Mortgage of the aforeſaid jointured 
Land for 300 J. to Henry Walley Father 
Nef the ſaid Defendant; and in Anno 
1650, the ſaid Simon and the Plaintiff 
annah for 300 l. did by Deed Bargain 
ind fell to the ſaid Henry Walley the ſaid 
loynture Lands to him, his Heirs and 
ſigns for ever, in which Deed the ſaid 
imen covenanted, that he and the 
Plaintift Hannah would make better aſ- 
urance by Fine; and in the ſaid Deed 
as a Proviſo, That if the ſaid Simon 
ering and the Plaintiff Hannah, or 
eicher of them, or their Heirs, Execu- 
Weors, Cc. did pay to the ſaid Henry 
Walley his Executors, &c. 348 J. at the 
Time. therein mentioned, then the ſaid 
tine to enure to the ſaid Simon Geering. 
and the Plaintiff Hannah, and the longeſt 
liver of them, and after to the right 
Heirs of the ſaid Simon for ever; and 


levied 


in Michaelmas Term 1650, a Fine was 
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ſaid Hewy Waley by Will deviſed th 
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levied, and the Monies not being pail 
according to the Proviſo, and Sin, 
wanting more Money, the ſaid Simon aul 
Hannah by Deed of Confirmation i 
April 1653, for 146 J. more, beſides the 
348 J. confirmed the ſaid mortgaged Pre. 
miſes ro the ſaid Henry Walley and hi 
Heirs on Redemption, but before th; 
Redemption the ſaid Simon Geering died, 
and the ſaid Hannah ordered the Tenan 
of the Premiſes to attorn to Walley til 
ſatisfaction of his Demands, and after 
wards the Plaintiff Rowe! inter- martiet 
with the ſaid Hannah, and afterwards the 


ſaid Premiſes to the Defendant Jum: 
Walley, and his Heirs : So to redeem the 
ſaid Premiſes, and to ſecure the faid 
_—_— 's Joynture is the Scope of the 
Bill. 

The Defendant James Walley inſiſt 
he is willing to aſſign and convey the 
Premiſes as this Court ſhall direct, with 
out whoſe direction he cannot ſafely do 
any Act, the other Defendant 7 ho. Geer 
ing, the Son and Heir of the ſaid Sinn 
ing the Mortgagor being an Infant. 
This Court theteupon, and hearing 
the Anſwer of the Defendant Thoma 
Geering, by his Guardian, whereby the 
ſettlement upon the Plaintiff Faun 
is owned to be as aſoreſaid was an 

ed, 


1 
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, that the Eſtate of the Defendant 
alley in the Premiſes is, but a Mort- 
zee, and that the Plaintiff Hanna 
ght in Equity to enjoy the Premi- 
; during her Life, notwithſtanding the 
ne by her paſſed as aforeſaid ; bur this 
hurt being tender of the prejudice of 
xe Infant by a Redemption of the Pre- Redemption 
ſes before he came of Age, a Que- Þy an Infant. 1 . 
jon aroſe in what Manner a Redempp :: 
on ſhould be made, and by whom, whe- 

er by the ſaid Hannah or the ſaid In- J 
nt, and by whom the ſaid Mortgage 

oney ſhould be paid. | 

This Court conceived it moſt juſt, that The Widow 

e ſaid Plaintiff Hannah, and the ſaid ufa 
ant ſhould proportionably pay what Life) and the 
s due upon the ſaid Mortgage at the Infant Heir 
ime of che Death of the ſaid Simon Gee- co pay the 
, the Mortgagor, rating the ſaid Eſtate — ae 


t Life of her the ſaid Hannah in the bij. 


fee of the ſaid Infant at two Thirds e e, e. 
dm the Time of the ſaid Simons Death. 


men contra Edwards, 13 Car. 2. f. 180. 


H E Plaintiffs Suit is to have a Re- 

* of Lands, and the De- 
ndant inſiſting on the Antiquity of the 
d Mortgage, and that by Reaſon of 
long 


emiſes at one third, and the Reverſion 2 / all 


Rehearing 


upon the pe- 
nalty of tre- 


ble Coſts. 


What ſhall 
be ſaid a 

Mortgage 
and not an 


abſolute Sale. Profits, the Leaſes expiring after his Deal 
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long Leaſes in being at the Time of th 
Mortgage, the Defendant could not: 
ceive any benefit of the Premiſes till th 
Leaſes expired. 


The Lord Chancellor at this Hearing 


being 17 Novemb. 1660, diſmiſt the ij 
But the Plaintiff praying a re-hearin 
on the Merits of this Cauſe, and offerin 


Precedents where Relief hath been fl: 


quently given upon Mortgages more at 
cient, this Court granted a Re-hearin 
upon the Penalty of treble Colts, if t 
Plaintiff is not relieved. | 
The Caſe being, (viz.) That the Pla 
tiff being ſeiſed in Fee of the Premil 
worth 200 J. per Annum in 1637, mon 
gaged the ſame to the Defendant's Fatht 
for 250 l. and the Plaintiff agreed, an 
accordingly ſealed a Deed for the abſolu 
Purchaſe of the Premiſes to the Deſe 
dant's Father, if the 250 /. were not pal 


+ +. at the end of ſeven Years. 


The Defendant inſiſts that the Plainti 
being poſſeſt of the Premiſes in Rev: 
ſion, after the Expiration of certain Leak 
for Years from the Crown, did by Det 
with Fine and Recovery thereupon, an 
dated 24 Jan. 1637, ſell the ſaid Pr 
miſes to the Defendant's Father in It 
who never in his Life Time received a 


WhHIC 
4 
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rhich came to the Defendant, and he : 
opes accordingly to enjoy it, being an | 
blolute Eſtate without any Deſeazance. 4 * 
The Maſter of the Rolls being aſſiſted /, 7 At, 106.114 
rich Mr. Juſtice Hyde, on reading the 72 22, 7 e. 
ſt Order, and a Bill which was exhi- r - , p-7 75 
"SWiced by the Defendant's Father againſt &, 4 fe, lde. fa,. 
he Plaintiff to have the Lands or Mony, 2 bee 

chich makes it appear a Mortgage, and, „ 227 I 
ff ſeveral Precedents where Relief hath , 122, 25 , 
een given in Caſes of like Nature, de- 2 8 2 
ed a Redemption paying Principal and 


Damages, 3 2 . H. | 


[horwood contra Whorwood, 14 Car. 2. 


fo. 1016. ; | 

L ee {41-2 27 . e b ＋ 

A Bill of Review to reverſe'a Decree . 4 4, 10 | 
for Alimony. (PE. - eee 


The Plaintiff inſiſted for Error, that, . He. 
here is no Foundation whereon to jullific Hy. ee, 2 Fn , | 
e faid Decree or Proceedings thereon 4 
dr that there is no Confirmation there- 
by the Act of Judicial Proceedings, 
nd that there are ſeveral Votes in the 
Ommons Houle of Parliament for that 
urpoſe. 
This Court referred it to the Judges 
n theſe two Points (viz.) Whether the 
pecrees for Alimony made in the late 
mes are confirmed by the ſaid Act, and 
whether 
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X bur it lies for other Deſects not remedie 


nel Mead by his Will deviſed Lands u 
Truſtees, that they ſhould out of 
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whether in this Caſe Bills of Review 4 
lie for the Reverſal of the ſame. 
Ten Judges certified in Mich. Ten 
1662, that Decrees for Alimony mad 
in the Court of Chancery in the la 
Times, are confirmed by the AQ for Ce 
firmation of Judicial Proceedings. 
And that a Bill of Review doth nt 
lie for want of Authority in that Cou 
to make Decrees in Caſes of Alimony 


or JH for by that Act, and all t 
Judges of England agreed to the (ar 
Opinion though nor ſubſcribed. 


Mead cont. Cave, 14 Car. 2. fo. 915. 


HAT Charnel Petty, Grandfather 
the Plaintiff and Defendants O 


Profits thereof pay unto the young: 
Children of his Daughter Mead, 
Plaintiff's Mother, 400 J. equally to 
divided, and the ſaid Plaintiff's Mothe 
had ſix Children, ſo that ſive of them 
within the intent of the Will to hat 
80/. apiece, but the Defendant Chun 
Mad inſiſting that the 80 J. apiece dc 
not belong to the Plaintiffs, for that the 
are elder in ſeniority of Years than 


i WI... _ A" « fas gw 89A os 
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the Defendant Charnel Mead, the ſixtli 

hild, being a younger Child than any 

ff them, and that he ought to have the Who ſhall 

laid Money, whereas younger Children be {aid to 

in this Caſe is to be taken as diſtinguiſhed 8 
. Idren to 

from the Heir at Law, and not from the e beneßt 

der Children in Age, and that it was of a Deviſe. 

the intent of the Teſtaror ir ſhould be 

0 appeareth by this, that the Defendant 

harnel Mead was his Father's eldeſt Son, 

Wand was to inherit a fair Eſtate by deſcent 

from him after his Death. 

This Court was clear of Opinion that 

he Plaintiffs were within the ſaid Truſt, 

and that the Defendant Charnel Mead 

ought to be excluded by the Intentions 

of the Teſtator, and decreed the Plaintiffs 

bc 80 J. apiece, and the Defendant Char- 

Mead to be totally excluded. 


Cropley contra Marquiſs of Newcaſtle, 
14 Car. 2. fo. 923. 


1 T HAT Eaward Cropley deceaſed, the Sale of Lands 
Plaintiff's Father and Teſtator, in Þy Conſent. 

1640, did lend te the Defendant 1200. 

Aon Bond; the Plaintiff as Executor to 

bis (aid Father, is intituled to the ſaid 

bond, and the Defendant being beyond 

Sa, and having authorized Edward But- 

eto manage his Affairs and to pay his 


Debts, and for that purpoſe to ell his 
Q _ Eſtate 
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Eſtate; and the Defendant importunet 
the Plaintiff to purchaſe the Capital Mel 
ſuage in Clerkenwel, and the Manor d 
Flalrengh now in queſtion, aſſuring th, 
Plaintiff it would be a great kindnels tg 
the Defendant, the Marquiſs, and inabl: 


he 


him to pay his Debts, and provide for 


his Children, and told the Plaintiff that 
he ſhould have a good Title, for that the 
Marquiſs, before the troubleſome Times 
had ſetled the Premiſes on himſelt for 
Life, Remainder to his Brother Sir C hails 
Cavendiſh, the ſaid Robert Butler, Fama 
Whitehead and John Rolſton and their Heirs 
upon Truſt to ſell; but the Plaintiff de. 
ſired ro have the Marquiſs his Approba 
tion of the ſaid Sale, whereupon thc 
{aid Butler told the Plaintiff that the Mat. 
quiſs ſince his departure wrote ſeveral 
Letters to him and Viſcount Mansfield, the 
eldeſt Son of the ſaid Marquiſs, to c. 
pedite the Sale, and had by Letters a» 
the Marquiſs's Approbation and Allos. 
ance of the Plaintiff's purchale of the Pre- 
miſes, and upon the ſaid Butler's Offer, 
that the ſaid Cyopley, Wiſcount Manga 
and Henry, now Vilcount Mansfield, ti 
Marquiis's ſecond Son, ſhould join wich 


the ] ruſtecs in the Conveyance, was ii 


couraged to proceed in the purchalc d 


Flabrough, and agreed to give 74 


for the (ame; and as to the manner b 
cle 


( 


Reports in Chancery. 


he Conveyance and Title, the Plaintiſt 
elyed on the ſaid Butler, who was un— 
rilling to produce the Deeds of Settle- 
nent on the Truſtees, leſt he ſhould there- 
y diſcover the Poſture and Condition 
f the Marquiſs's Eſtate ; that by Dced 
n1654 inrolled, whereby the (aid Charles 
iſcount Mansfield ſince decealed, and 
{nry now Viſcount Mansfield, then eldeſt 
nd ſecond Son of rhe ſaid Marquils, and 
| the Truſtees were Parties, the (aid 
anor was conveyed to the Plaintiff 
nd his Heirs for ever; and che Plaintiff 
ei paid the ſaid 7400 J. (viz.) 5600/7. in 
de Heady Money, and 180014. was allowed 
ba Nhe Plaintiff for his Debt, and afterwards 
theßhbe ſaid Butler preſſed the Plaintitt to 
iy the Houſe in Clerkenwel, and writ to 
he Marquis touching the ſame ; the 
arquils by the Name of John Forreſt, 
hich Name he then uſed, wrote an An- 
rer ro Butler and thanked him for what 
u. Ne had done, and ordered him to {ell the 
fe-. id Houſe, whereupon the Plaintiff by 
cr,WWced 30 Jan. 1654, inrolled, for the con- 
eration of 1400 J. paid to the ſaid 
ons and Truſtees, had the ſame Meſluage 
onyeyed to Truſtees for the Plaintiff 
nd his Heirs; but the ſaid Marquils be- 
ig returned again into England, lays, he 
Ve no Authority or Conlent to the ſaid 
ales, and that the I ruſtees had only 
Q 2 the 
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the Power to ſell the Reverſion after h 
Death, and will not confirm the (aid pu 
chaſes, pretending he hath an Eſtate f 
Life in the Premiſes, which neither hi 
Sons nor the Truſtees had power to ſel 
and claims rhe Premiſes for his Life. 
The Defendant, the Marquils, ini 
he did not intend his Truſtees to {ell an 
other Eſtate. than they were intruſte 
with, and that the Reverſion it (elf wz 
Bargain great enough for the Money agree 
r. 
Now the Point in Controverſy is, wht 
ther the Defendant, the Marquiſs, d 
conſent to or allow of the laid reſpecti 
Sales as to his own Eſtate for Life, n 
ferved to him by the (aid Indenture Tr 
partire, or whether the Plainrift'*s ſaid r 
lpeCtive Purchaſes ſhould only relate 
the Revetſion in Fee after the Marquils 
Death. 
Whether an This Court with the Aſſiſtance of i 
abiolute Fce Judges on the reading a Paper of Adi 
R na under the Hands of the Marquiſs's learnt 
everſion for 3 
Lie nl. Council in 1649, and Letters from ti 
lented ro be Marquilſs, were all clear of Opinion tl 
fold, the Defendant, the Marquiſs, did conk 
to the abſolute Sale ot the Inheritar 
of the Manor of Flabrouch and | 
Houle in Clerkeanel, and that the Plat 
rift is a fair Purchalor thereof for a | 
Conſideration, which came and was! 


Wh 
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oed to the Marquiſs's Uſe and Benefit, 
Wnd the ſaid Charles Viſcount Mansfield 
aving covenanted for enjoying Flabronzh 
gainſt the Marquils, was a farther Evi- 
ence of the Intention of the Parties, and 
ecreed that the Plaintiff and his Heirs 
all enjoy the ſaid Manor of Flabrough 


arquils, and all claiming under him, 
d the Marquiſs to make Aſſurance of 
js Eſtate in the Premiſes to the Plaintiff 
d his Heirs, &c. 


Eyre contra Jackſon, 14 Car. 2. 
fo. 751, 875, 910. 


aintifls were decreed to give the now 
eſendant ſatisfad ion for his Loſſes, 
e now Plaintiffs having Plundered tlie 
7 d Defendant in late Times of his Goods, 
uu euſhold-ſtuff, and of Debt · books, Bonds 
d Specialties, ſo as he could not make 
oofs to ground an Action at Law, and 

now Plaintiffs were decreed to pay 
> now Defendant 400 J. beſides the 
ods and Money which the ſaid now 
ſendant received back from the Plain- 
3, and the ſame to be in ſatisfaction of 
Defendant's Damages, Loſſes and Coſts, 
4 he to proſecure which of the now 


Q 3 Plaintiffs 
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ad the Houle in Clerkenwel againſt the 


2 2 C MEE 


HE Bill is a Bill of Review to re- Decree re- 
verſe a Decree whereby the now verſed. 
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This Court 
no: to ailels 
Damages for 
a Tretpals, 
Ec. 


Reports in C hancery. 


Plaintifls he plcalcs upon the ſaid Decree 
and the now Plaintiffs to proſecute each 
other to pay their proportions. 

The now Plaintifts inſiſt that the De 
cree is erroneous and ought to be reverſ} 
for that it is contrary to the Rules and 
Practice of this Court to deprive th, 
Courts of Law of the determination d 
Matters there determinable, or to alle 
Damages for a Treſpaſs, which ought te 
be aſcertained by a Jury at Law and not 
otherwiſe ; and the Plaintiffs have pai 
the ſaid 400 J. above eight Years befor 
the Bill exhibited to their Prejudice; f 
the Plaintiffs inſiſt that the Decree ought 
to be reverſt, and they reſtored to al 
that they have loſt and been damnitid 
by the ſaid erroneous Decree. 

The Defendant pleaded and demurret 
and inſiſted that the now Plaintiffs wen 
decreed to pay 400 J. and paid the fam 
and reſted ſatisfied therewith eight Year: 
and allo pleaded the Act of Oblivion 
Bar of the Plaintiffs demand, which was 
reſerved till the Hearing, and on Hearing 
the ſaid Decree it was reverſed. 

But as to the Point of Reſtitution his 
Lordſhip would adviſe, whether the Ad 
of Oblivion. ought to bar the now Plain 
tiffs from being reſtored ro what tht) 
have loſt by the ſaid Decree. 


„ — — @,, — 


This 


ce 
ch 


hi 
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This Court with the Judges declared 
hat the now Plaintiffs notwithſtanding 
\c Act of Oblivion ought to be reſtored 
» all they have loſt or been damnified 
by the ſaid Decree, and reverſed the De- 
rce, and ordered the Defendant to re- 
pay the 4col. with Damages and Coſts. 

But the Defendant inſiſted, that by the 


Wulcs of the Common Law where a 


judgment is reverſed and Reſtitution 
awarded, the Courts of Law give neither 
Damages nor Coſts, and that this Court 
doth uſually guide it (elf by the Rules at 
Law. 
This Court defired to ſee Precedents 
where Damages and Coſts had becn given 
in Cales of this Nature, and finding no 
Precedents could be produced, this Court 
would not charge the Defendant with 
Damages or Colts. 


Domina Cramborne contra Da/mahoy, 


| Hp: th - 23: 1&4 * 
"JJ" HE Bill is to review and reverſe a7 


in a Cauſe wherein #/;zabeth Dutcheſs of 
Hamilton was Plaintiff againſt Elizabeth 
Countels of Dirlten, and the Counteſs 
of Cramborne, (now Plaintift) Defendants 
to ſettle the Truſt of Gilford Park, and 
other Lands, and the Equity of Re- 

| 4 demption 


14 Car. 2. fo. 5 19. . . THEO Rt: e, EL? 


. e Ae A497 


Decrec made the 3d of May, 1655, © 7 
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Abatement 
ot a Bill. 


* 4. 9 
en, 2 


Plaintiff ſues 
her Bill as 
Sole, and 
after married 
and t hen a 
Decree, yet 
this is no er- 
roneous De- 
Cree. 


Reports in Chancery. 


demption of Mauborough, and other Lands 
all in Com Surrey, and direQing the Re- 
verſion of all the Premiſes after the Death 
of the ſaid Counteſs of Dirlton to be con- 
veyed by the Defendants therein named 
to the ſaid Dutcheſs, her Heirs and Al. 
ſigns. 

The now Plaintiff inſiſts that the De- 
cree is erroneous, and ought to be reverſed, 
for that at che making thereof, there was 
no Bill or Cauſe in Court depending; 
for that the Dutcheſs of Hamilton, who 
was Plaintiff in the ſaid Decree, ſued as 
a ſole Woman; and aſter her Bill in 1653, 
which was before the Decrce, ſhe married 
the now Defendant Mr. Dalmahoy, where- 
by the Bill of the Dutcheſs and all Pro- 
ceedings abated and became void, and 
no Bill of Review was broughr, and 
the ſaid Dutcheſs continued married till 
after the Decree; and for that the De- 
cree was contrary to Law and Juſtice, it 
appearing that the Deed made by the 
Earl of Dirlton, whereupon the Decree was 
grounded, was in the Nature of a Feofl- 
ment, but never executed by Livery, ap- 
peared to be voluntary to diſinherit the 


now Plaintiff, and if it could not ope- 


rate at Law it ought ro have no Force or 


Countenance in Equity being made but 


the day beſore he died. 


To 
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To which Bill the Defendant pleaded TH 
and demurred, and inſiſted, That the De- 1 | 
cree ought not to be reverſed, or that 3 
the Error that the Dutcheſs was married I 
is only Matter of Abatement, and not 46 
Joo the Right, and appears not in the i 
Body of the Decree, but is Matter of Fact | 
our of the Decree; and that the Plain- 48 
till hath aſſigned for Error and not for 10 
new Matter, and were it ſo, ſhe might | 4 
have had Advantage thereof before the j 
Hearing, and ought not now to be ad- 
mitted to it, and no Advantage could be 
taken thereof but by Abatement. 

And the other Error aſſigned is no Er- 
yr, but the Cauſe adjudged upon the 
Deeds and Proofs of the Earl of Dirlton's 
latentions. 

This Court, with the Aſſiſtance of 
the Judges, held the Plea and Demurrer 
good, and diſmiſt rhe Plaintiff's Bill of 
Review. 


Nanney cont. Martin, 14 Car. 2. f. 334,535- 
15 Car. 2. f. 232. 
| EC 
12 E Caſe, That Hugh Nanney de- 1 Chancery 
cealed and Sarah his Wife exhi- Caſes, 27. 
bired their Bill into this Court againſt the 
Defendant Fohn Martin for a Legacy of 
300 J. and other Monies deviſed unto the 
Plaintiff Sarah, (before Marriage) by os 
N Will 
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Will of Martin Corzick (her Father) de. 
ceaſed. 

That 2 Decemb. 13 Car. 2. It was de. 
creed, that the Plaintiff be paid the 3000 
and other Monies payable by the ſaid Joh; 
Martin. 

This Decree was inrolled, and aſter— 
wards the Plaintiff, Hug Nanney, died 
inteſtate, Anne Nanney took Adminiſtra- 
tion of the Goods of the (aid Ag 
Nanney, and by virtue thereof claims the 
laid 300 J. and other Monies decrecd un- 
to the ſaid Hugh Nanney and Sarah his 
Wife in the Life time of the ſaid Hugh 
Nanney. 

Whether the Money fo decreed do be. 
long unto the Adminiſtratrix of the ſaid 
Hugh Nauacy or to the Complainam 
Sarah, is the Queſtion. 

This Court referred ir to a Judge to 
certiſie. 

A Decree in The Judge gave his Opinion (viz.) 
Py like a Firſt, I conceive that a Decree in Chan- 
Juc Debr os cery for Money or any other perſonal 
Damages at Thing, being a Judgment in Equity, is of 
Common the like Nature with, and ought to bc 
p > 20/0 governed by the ſame Rules as a Judg- 
ment for Bebt or Damages at Cont 
mon Law, and Conſequently that the 
Intereſt or Benefic of this Decree, and 
the Money due thereby ought to go ad 
be unto ſuch of rhe ſaid Parties as mould 

have 
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have Right thereto, in Caſe it were a 
judgment for Debt or Damages at Com- 
mon Law. 

Secondly, If a Judgment be had by Judgment 
Husband and Wife (at Common Law) nad by Baron 
in an Action brought by them both for an 
a Debt due unto the Wife before Mar- 4 
riage, and the Husband dies after the them both 
Judgment and before Execution ſued, for D. bt due 
conceive that the Debt due on this 2 8 
judgment belongs to the Wife, and ſhe „ertute, Ba- 
ſhall ſue Execurion upon the Judgment, ron dies, the 
and not the Executor or Adminiſtrator Wife ſpall 


of the Husband: all which I humbly oy er el 


ſubmit to the Judgment of this Honoura- the Executor 
ble Court. of the Hu- 
Robert Hide, band. 


This Court confirmed the Judges Cer- 
tificate, 


Martyn contra Perryman, 14 Car. 2. 
fo. 966. ; 


HIS Court decreed a Partition not- Partition. 


withſtanding Feme Coverts and In- A 


fants, and fome Incumbrances were in 
this Caſe concerned. 


Roberts 
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Roberts cont. Wynn, 15 Car. 2. fo. 434, 


T HE Bill is to bc relieved againſt the 
Will of Fohn Bodvile, Father of the 


Plaintiff Sarah, pretended to be gotten by MW, 
the Fraud and Practice of the Defendant . q 
Wynn, which Will tends to diſinherit the m 
Plaintiff Sarah, the ſaid John Bodwile's on. Da 
ly ſurviving Daughter and Heir of 2 op 


great Eſtate in Lands, and to ſettle the , 
ſame on the two Defendants, Grit pe 
Wynn Son of the Defendant The. Wynn, 
and 7ho. Bodvile Infants. 

The Caſe is, That the ſaid 70% Bod. A 
vile, deceaſed, upon his inter-marriage Wy 
with Anne the Daughter of Sir William 
Ruſſel, and in conſideration of 5000 l. 
Portion ſettled the Premiſes on himſelf Hg 
and his Heirs Males on the Body of the 
ſaid Anne, Remainder to his right Heir, 
and the ſaid Fohn Bodvile died without 
Iſſue Male, by virtue whereof, and of re 
the ſaid Settlement the Premiſes would 5, 
have deſcended ro the Plaintiff Sarah, Wh, 
who married the Plaintiff Mr. Roberts, My 
Son of the Lord Roberts, Lord Privy 
Seal, and who had Iſſue by the ſaid 
Sarah two Sons and two Daughters in the 
life-time of the ſaid Fohn Bodvile, and who IE 
was ſo well ſatisfied with the ſaid Match, 
that he did on the Birth of the 9 

on 


b 


9 9 unn 128 49 
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don of the ſaid Plaintiff become God- 
father, and named him Charles Bodvile 
Roberts, and declared he would make 
him his Heir, with ſeveral other Expreſ- 
ſons, and declared that if the Lord Ro- 
erts would ſettle on his Son, the Plain- 
if, an Eſtate, he would fo ſettle his 
Ellate that it ſhould come to his ſaid 
Daughter Sarah and her Heirs, where- 
upon the Lord Roberts ſettled 3000 J. 
fer annum upon his Son Mr. Roberts, and 
his Iſſue on the Body of the ſaid Sarah; 
and in the Year 1660, the ſaid Mr. Bod- 
vile made his Will, whereby he gave 
all his Eſtate to the ſaid Sarah for Life, 
Remainder to her Son Charles in Tail, 
and made the ſaid Plaintiff Sarah Execu- 
trix, and declared, that though he had 
ſince levied Fines of all his Eſtate, yet 
he did not in the leaſt thereby intend 
to revoke the ſaid Will, or diſinherit 
his ſaid Daughter, nor would give one 
toor of Land away from his Daughter 
Sarah, and his Grand- ſon Charles Bodvile: 
but in December 1662, the Defendant 
Hnn by practice got the ſaid Bodvile 
to make another Will, who at that Time 
was very infirm, and which was twice 
publiſhed, whereby he ſettled all his 
Eſtate in Truſtees for the Ule of two In- 
ants, (viz.) one named Bodvile an ob- 

ſcure 
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and by this Will gave 50001. to his 


have the ſaid Will in 1662, ſet aſide andi 


Judges, and on reading ſeveral Precedents 
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ſcure Child, and the other was the (aid 
Defendant Wynn's Son. 
The Defendant inſiſted that Bod 
vile upon Marriage with the Plaintiff 
Sarah's Mother, had 5000 l. Portion, and 
that Bodvile upon the Settlement made 
upon the {aid Marriage, did tye nothing 
upon his Daughter but 50000. in Money, 
and (that) upon condition that ſhe mat. 
ried with his conſent, and reſerved the 
Power of his Lands to himſelf, leſt he 
ſhould have Iſſue Male by a ſecond Wife, 


ſaid Daughter, though ſhe did Marty 
without his conſent, but with a Proviſo te 
that ſhe ſhould not queſtion his Will, of 
diſturb or hinder his Executors; and 
that his ſaid Daughter Sarah, the Plaintifl, 
married in 1657, but there was no Re 
conciliation till the year 1660, but had 
declared he would never ſettle his Eflate 
on his Iſſue Female; and that the aid 
Bodvile had always a great kindnels for 
rhe Defendant Wynn, and his Family, and 
that Wynn had no Hand in making c 
contriving the ſaid Will. 

So that the effect of the Suit is to 


made void. 
This Court with the aſſiſtance of the. 


on the Plaintifl's Part, declared they cid 
not 
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ot conceive it of any Conſequence or 
glue that the Defendant for whom the 
tare is ſettled in the Truſtees were 
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nlants, and not privy to the Fraud, for Fraud. 


chat ſhould be admitted to bar the 
cir from Relief, any third Perſon might 
or the Advantage of his Children or 
Relations, by Practice {ct up a Will or 
Need, and put it out of the Power of 
he Court to ſet aſide, or make void 
ach a Will or Decd ; and they were al- 
Wo of Opinion, that the making of this 
ill was not an Act of Prudence or 
oneſty in Mr. Bodvile, but rather of 
great Injury and Injuſtice, the fame tend- 
ng to diſinherit an Heir, and only Child, 
eing innocent and inoffenſive, and to 
ntroduce Strangers without any Reaſon 
pf Affinity or Merit; and it appeared 
lr. Bodvile always intended to leave his 
ſtate to his Daughter if the married 
vith his conſent; and his Lordſhip far- 
her declared, that although the Mar- 
age of the Plaintiff Sarah, without 
r. Bodvile, her Father's conient, was an 
gh Treſpaſs, inſomuch that it his paſ- 
on had poſſeſſed him from that hour, 
and he would have teſolved to have 
puniſhed it with a total diſinheriſon, 
bis Lordſhip would not have relieved 
her; nevertheleſs it now appeared that 
e was reconciled before 1660, and well 


farisfied 


Will contri- 
ved. aa 2. 


Prevailing 
Circumſtan- 
ces in Equity. 


This Court 
cautious to 
Decree with 
out a Prece- 
dent. 


clared that there appeared ſo much Fraud 
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ſatisfied in the Match, and that he in. MW 
rended to ſettle his Eſtate on the Plain. Wl i 
tiff, as by the Will in 1661, and it ap- nc 
peared that the Defendant Wynn was th 
the Contriver of this Will, and tha Wl v 
Mr. Bodvile's promiſing to ſettle his Eſtate ¶ nc 
on his Daughter, and her Heirs, indu- Ml th 
ced the Lord Roberts to make the ſettle- fu 
ment of 3000 /. per Annum on the Plain - he 
tifl Mr. Roberts and his Iſſue by the g 
ſaid Plaintiff Sarah, which did carry in 

it a great Circumſtance of Equity againſt W I. 
the pretended Will, although there was te 
no ſuch formal Agreement executed, MW jo 
which according to the courſe of Pro- to 
ceedings could in Equity be ground ce 
enough of it ſelf for a Judicial Decree pc 
againſt the ſaid Will. 

His Lordſhip, with the Judges, were 
of Opinion, that the ſaid Will was ob- 
tained by great fraud and circumyen- 
tion of the Defendant Wynn, bur by 
reaſon the Precedents did not fully reach 
to this Caſe, whereby there might be a 
Decree without creating a Precedent, 
which, if any one, his Lordſhip declared 
he would have Decreed the Cauſe, there- 
fore his Lordſhip and the Judges held it 
not fit at preſent to make a Dectee 
finally to determine this Cauſe, yet de- 


in the Defendant Minn in gaining the 
2 Will 


S— * 3 


Reports in Chancery. 241 


Will, and ſo much Equity and Tuſtice 
in the Plaintiff's Cauſe, that they would 
not diſmiſs the Plaintiff 's Bill, or relieve 
the Defendants upon their Bill ; bur the 
Matrer being fic to be relieyed, and yet 
not ripe for a Decree, this Court gave. 
the Plaintift a Years time to take ſuch 
further Courſe againſt the ſaid Will as 
he ſhould be adviſed, and the Injun- 
Qion to continue. 

The Plaintift petitioned the Houſe of 
Lords, who upon ſeveral long Debates 
referred it back to the Lord Chancel- 
lor to decree for either Party according 
to Juſtice and Equity, although no Pre- 
cedent ſhould be found for that pur- 
pole. | 

And his Lordſhip, with the Judges, 
upon ſeveral Days hearing the Matter, 
declared they could not relieve the Plain- 
tiff in this Court, and diſmiſt the Plain- 
tiſl's Bill without Coſts, and diſſolved the 
lnjunction. 


dimmons cont. Cornelius, 15 Car. 2. fo. 73. 


HE Bill is to have an Agreement Demutrer to 

in Specie to be performed, the De- L : 
ſendant demurred, for that there was an fgree- 
but 20 5. paid as earneſt to bind the ne « by rea- 
Bargain, which is but an inconſiderable ſon of incon- 


execution of the Agreement, and it be- 4 
R ing 
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ing not under Hand and Seal, the Court 
allowed of the Demurrer. 


 Minſhal cont. Minſbal, 15 Car. 2. 


TEE Plaintiff got an Injunction to 
ſtay Waſte, or felling of Timber 
Trees from off the Premiſes. 

Injunction The Defendant moves to diſſolve the 
10 Tau. Injunction, inſiſting that he hath ſworn 
bab diffolved, in his Anſwer that he hath an Eſtate of 
for that the Inheritance in the Premiſes, and hath for 
ſertlewent fourteen Years cut down Timber grow- 
was without {9 upon the ſaid Premiſes, and ſold the 

impeach- a 
ment of lame without interruption, and upon pro- 


Waſte, ducing the ſettlement which was made by 


ee, the ſaid Defendant upon the Marriage 


with his Wife, thereby it appeared that 
he had an Eſtate in the Premiſes in que- 
{tion, without impeachment of Waſte, 

His Lordſhip ordered the (aid Injun- 
tion to be abſolutely diſſolved. 


Field cont, Clerk, 15 Car. 2. fo. 790. 


n HE Defendant entred into Bond 
makes the g 
Obligor Ex- to the Teſtator, and after the Te 


ecuior, the ſtator makes the Defendant his Executor, 
Bond not whereupon the Defendant inſiſts the Bond 


diſcharged in ; . 55 
e n thereby diſcharged in Law. 


for ſecuriry 


of Arrears of This 


Rent, . m 2 4. 


wm „„ 3 yy ©. . 


„„ „ A re — -—- Taq =y — =» 
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This Court declared, That though 
the Bond was diſcharged in Law, yet in 


Equity the Defendant ought to account 
the Arrears of Rent thereby ſecured. 


Hunby cont. Fohnſon, 15 Car. 2. fo 293. 


H E Defendant won of the Plain- 

tiff playing at Cards 105 l which 
the Plaintiff upon account did own to be 
due to the Defendanc, whereupon the De- 
fendant brought his Action of the Caſe, 
and declared on indebitatus aſſumpſit for 
105 J. and upon an in/imul compntaverunt 
for 105 J. to which the Plaintiff pleaded 
non aſſumpfit, and upon a Trial a Verdict 
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paſſed for the Defendant for 105 J. Da- Plea and De. 
mages, and he hath ſince taken out murxer to 


judgment and Execution, and therefore 


the Bill; it be- 
ing to be re- 


in reſpect there were only Damages re- ſieved after 
covered, whereof the Jurors were the Verdict, 
proper Judges, and for that the Bill was Judgment 


exhibited after Judgment and Execution; 
as by the Records and Proceedings duly 
catried on, according to the Rules of the 
Court of Common Pleas. 

The Defendant demurs, and pleads, 
and demands Judgment, whether he ſhall 
farther anſwer that part of the Plaintiff's 
Bill as concerns the Verdict and Judg- 
ment. | Sb: 


R 2 This 


| Execu- 
tion at Law 
allowed. 
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This Court allowed the Plea and De- 
murer. 


Dominus Digby cont. Morgan, 16 Car. 2. 
fo. 799. | 


1 Lord Dighy's Bill being to be 
relieved for I "Meſſage in Queen. 
ſtreet, which was purchaſed by the Earl 
= Briſtol, and there being then a Leaſe 
of 99 Years made of the Premiſes by one 
Newton, the ſaid Earl took an Aſſign- 
ment thereof in the Names of Philip 
Dighy and Arthur Everard, and the con- 
veyance of the Fee he took in the 
Name of the Defendant Broom and Hodges 
in Truſt for the ſaid Earl, and the ſaid 
Earl by Deed, 23 Feb. 17 Car. 1. ſettled 
the Premiſes, and therein declared that 
his Son Joh Digi ſhould have the Pre- 
miſes to him and the Heirs of his Body, 
Remainder to the Plaintiff John Lord 
Digty, and the Heirs of his Body, Re- 
mainder to Geofge, Francis, and every 
other of the Sons of the now Earl of 
Briſtol in Tail, Remainder to the 
Daughters of the now Earl in Fee, and 


that rhe Eſtate which Broom and Hodges 


had, ſhould be ſubject ro the Truſt 
aforclaid, with Power of Revocation to 
the ſaid karl; and in 1651, the faid 
Larl by Will confirmed the ſaid ow, 

an 
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and ſoon after died, after whoſe Death 
the ſaid John Digby his Son took the Pro- 
fits; and the ſaid 7% Dizby being dead 
without Iſſue of his Body, the Plaintiff, 
the Lord Dizhy claims the Premiſcs ac- 
cording to the Truſt ; but the Defen- 
dant Diana Dighy taking Advantage of 
John Diz'y's being beyond Seas, and con- 
cealing the Truſt, procured the ſaid Phi. Aſſigament 
lip Digty, and the ſaid Everard to aſſign , fe, 
their Intereſt in the Premiſes to WVew- Get . gg 
man and Huſſey, who by the ſaid Diana, -* +, 
importunity mortgaged the ſame to one "18 


| 
Currance for 5601. That afterwards the 1 | 
i 


7 
5 


| 


* 
TE 


Defendant Langhorne purchaſed the ſaid 
Leaſe and Inheritance of the Premiſes of 
the ſaid Diana for valuable Conſidera- 1 
tion, paying off the 500 J. to Currance, | | 
who having the ſaid Leaſe forfeited to 14 
him, aſſigned to Langhorne with the 1 
conſent of the ſaid Diana, and then in {| 
1663, procured the ſaid Fohn Dizby to | 
ſuffer a Recovery of the Premiſes, and 4 Purcbaler 
declared the Uſe to the ſaid Langhorne, Condat 
and che ſaid Langhorne inſiſts he is a on without 
Purchaſer without Notice of the Plain- notice of a 
tiff's Title; and if any ſuch Entail were Truft. 
as the Plaintiff pretends, the ſame is cut 72, 907 
oft in Equity by the Recovery. 67. /30 
But the Plaintiff inſiſts that the Re- 
covery is void in Law, the ſaid 70hn 
Digiy having no Eſtate of the Free · hold, 
R 3 Dee 
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* * 

but a Truſt cannot bar the Plaintiff's 
- Equity. 
A Leaſe in This Court, with aſſiſtance of the 
Truſt lepa- Judges, were of Opinion, that the Leaſe 
erlag of 99 Years was ſeparate from the In- 
and morrga- heritance, and well conveyed by Nen 
ged, and a- man and Huſſey, and that the ſaid Leaſe 
e. = ſo much as was mortgaged to Curraxce, 
"oo be im- and by him aſſigned to Langhorne, might 
peached. not be impeached, and decreed Langhorne 
| to enjoy {or the Remainder of the 99 

Years as was mortgaged to Currance, and 
the Bill as touching the Leaſe to be dif- 


miſt. | 
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f 


Breſt cont. Offley, 16 Car. 2. fo. 746. 


E ape Suit is touching a Legacy of 
200 J. given by the Will of John 
un to the Plaintiff, of which Will he 
made his Wife the Plaintiff's Siſter Exe- 
cutrix, who ſince hath married the De- 
fendant Offley, his Executrix, but the 
Defendants refuſe to pay the ſaid Le- 

acy. 
The Teſtator p The Defendant inſiſts, that the Te- 
oooh = ſtator made ſuch Will, and thereby de- 
ecuror ra © fired his Executrix, the Defendant, to 
give the © give the Plaintiff 200 J. bur left it whol- 
Plaintiff ly to the ſaid Defendant's own free will, 
td tA how, when and in what Manner to diſ- 
* poſe of it to him; and the ay 


_ ww,qaEGO CORPRSLL 


«a = _ YA _ £6451 bh } _ Roan, ode, 


Reports in Chancery. 


inſiſts ſhe ought not to be queſtioned for 
the ſame in this Court, it not being the 
intention of the Teſtator to make the 
Defendant liable to the Plaintiff's Suit for 
the ſame, but do own Aſſets in caſe the 
Court adjudge the Payment of the ſaid 
Legacy in any other manner than is di- 
rected by the Will. 
This Court is ſatisfied that the ſaid Le- 
gacy of 2001. is due and payable from 
the Defendant to the Plaintiff, and de- 
creed the ſame to be paid accordingly. 


Proctor cont, Reynel, 16 Car. 2. fo. 781. 


Reynel had an Annuity, which during the 
Life of the ſaid Sir Thomas her Huſ- 
band was ſequeſtred, but Sir Thomas be- 
ing dead, inſiſts that the Sequeſtration 
ought to be taken ofl. 

The Plaintiff inſiſts, that the Seque- 
ſtration is particularly to ſequeſter the 
ſaid Manor, and all the Eſtate real and 
perſonal of the ſaid Sir Thomas Reynel, 
and the ſaid Annuity was the Eſtate of 
Sir Thomas in right of his Wife, and 
cannot be accounted a ſeparate Mainte- 


nance. R 4 The 
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Sequeſtrati- 
on dilchar- 
ged as to an 
Annuity at- 
ter the death 
of the Ot- 
tender, 


Demurrer ro 
a Bill exhibi- 
ted after Ver- 
dict, Judg- 
ment and 
Writ of Er- 
ror allowed. 


Reports in Chancery. 


The Defendant inſiſts, that her Father 
ſettled the Annuity on her for Life as a M#i. 
Maintenance for her in lieu of Joynture, 
and gave her no other Portion. 

His Lordihip declared that this Court 
cannot continue the ſaid Sequeſtration 
upon the ſaid Eſtate, the ſaid Sir Thy, 
being dead, for whoſe Offence the ſame 
was ſequeſtred, and diſcharged the Se. 
queſtration of the ſaid Mannor as con- Win 


cerning the {aid Annuity. if | 
do 
Sewel. cont. Freeſton, 16 Car. 2. fo. 79% Wihc 
of 


H E Bill is to be relieved againſt a 

Verdict for 200 J. upon an ind. 
hitatus aſſumpſit, whereupon Judgment is 
obtained, and a Writ of Error brought 
by the Plaintiff. 

The Defendant pleaded the Marter 
properly examinable before the Judges in 
the Court where the Action depends, 
and not in this Court, eſpecially upon a 
Bill exhibited after a Verdict, Judgment 
and Writ of Error. f 

This Court on peruſal of Precedents 
conceived the Matter of the Bill to be of 
ill Conſequence, and allowed the De- 
murrer to the Bill. & 


Flemin! 


Reports in Chancery. 249 


fl ming cont. Taylor, 16 Car. 2. fo. 228. 


HAT Jon Hleming the Plaintiff's Seulement 
Father by Decd in 1643, for the ©? mia 

curing of 1000 J. with Intereſt, de- an 1. EF 

miſled the Lands in queſtion by Leaſe to payment of 

Samuel Ferrers to be void on payment Debt. 

of the ſaid 1000 J. and Intereſt, and after 

in Truſt for the Payment of all his Debts 

if he left not ſufficient perſonal Eſtate to 

do the ſame, and after the Profits of 

the Premiſes to go towards maintenance 

of the Plaintiff, and upon Payment of 

his Debts as aforclaid, the Mortgage to 

be void, and that Fohy Fleming dying 

in 1643, being ſole Executor of Giles 

Fleming his Father, and had Aſſets to 

pay his ſaid Father's Debts, the Defen- 

dant Taylor claims a Debt of 500 /. ow- 

ing to Samuel Ferrers by the ſaid Giles 

Fleming on the Foot of an Account made 

up berwixt the ſaid Samuel Ferrers and 

John Fleming over and beſides the ſaid 

1000 l. the ſaid Taylor being intituled to 

the ſaid 500, by vertue of an Aſſign- 

ment of the Commiſſioners of Bankrupt 

of the Eſtate of the ſaid Ferrers, and is 

now in polleflion of the ſaid Lands in 

queſtion, and the only queſtion being 

Whether the ſaid 500 l. owing to Fer- 

n by the ſaid Giles Fleming, who left 
Aſſets 


250 
A Debt due 
from the Te 
ſtator char- 


ged on a 
Leaſe made 


cutor . 


of a Will. 
2E s. 


ul 


by the Exe- ing's particular Debt. 


Conſtruction T HAT Sir William Ring ſmil by Wi 


| 2277 7 ee and bequeath unto my only Son Willi 


Reports in Chancery. 


Aſſets enough to pay his Debts ſhall h 
charged on the ſaid Leaſe, or the Mon 
gage aforeſaid, made by the ſaid Jy 
Fleming, as if it were the ſaid Jobs Flu 


This Court declared the ſaid Lead 
ſhall be liable to the Debts of John Fl: 


ing as he was Executor of Giles Flemin 
his Father. 


. Kingſmil cont. Ogle, 16 Car. 2. fo. 560, 


in Writing deviſed as follows, (vi 
Firſt, All my Lands and Tenements I gin 


King ſmil (the now Plaintiff) and hi 
Heirs for ever; and my Will is, Thi 
my Executrix ſhall from time to time d 
ring his Minority receive the Rents, | 
ſues and Profits thereof, to be diſpok 
and imployed of by her towards his at 
his Siſters Breedings, and Payment 
Portions and Legacies deviſed, and ga 
to his Daughter Bridge: 3000 l. 
to Anne 1500). to be raiſed out of t 
Profits of the real and perſonal Eta 
with all convenient ſpeed, and to 
put out for their beſt benefit, with lt 
rereſt, and the reſidue of his Good 
Chattels and perſonal "Eſtate, he ga 
to Dame Anne his Wife, whom 
| | ma 


Reports in Chancery, 


de Executrix, and at the making of his 
Mid Will, declared he only truſted his 
Ncacutrix, with the Receipts aforeſaid, 
t the purpoſes aforeſaid, and to be ac- 
wntable to the Plaintiff Milliam for the 
plus, and the ſame ſhould be imploy- 
| for his Uſe ; that the Executrix proved 
e Will, and married the Defendant, 
d the Defendant's ſaid Wife dying, the 
eſendant denics the truſt, though his 
ife had declared the Truſt, and be- 
re her Marriage made a Deed to one 
zen for the bettet execution of the 
id Truſt, in reſpect ſhe was not fit to 
anage ſuch Affairs; but the Defendant 
fiſts, that the Deed was made with 
wer of Revotation, and ſo void, and 
at the Defendant is intituled ro the ſaid 
ofirs, until the ſaid William attains his 
ge of 21 Years. 

This Court was fully fatisfied that it 
as the intention of the Teſtator, and 
lo proved, that after Debts and Le- 
cies raiſed out of the real and perſonal 
ate, the over · plus of the real Eſtate 
as in Truſt for the Uſe of the Plaintiff 
illiam, the Teſtator's Son and Heir, and 
creed rhe ſame accordingly, and the 
heſendant to account accordingly. 


2 Peachy 
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Omiſſion in 
a Bill of Re- 
vivor to 
make one 
Defendant a 
Party no 
cauſe of re- 
hearing, the 
Proceedings 
having been 
in the fad 
Detendants 
Name, 


Order in Michaelmas 1662, for that d 


Reports in Chancery. 


Peachy cont. Vintner, 16 Car. 2. fo. 


T HAT the Plaintiff in a Bill 
Revivor had omitted to make 
Defendant Margaret the Wife of the [ 
fendant Robert Vintner, who was Dek 
dant to the Original Bill, in whoſe Rip 
only the Defendant claims, a Party 
the ſaid Bill of Revivor, which omiſli 
the Defendant inſiſts will be error int 
Body of the Decree, and would havet 
Cauſe reheard. 

The Plaintiff inſiſts that the Dek 
dants are now, come too late by t 
courſe of the Court for to have a 
hearing as to the merits of the Cay 
by Way of Appeal againſt a decret 


Defendants have bound themſelves | 
the ſaid Proceedings, and have ſubm 
red thereto, and though the Plaint 
omitted in the Bill of Revivor to pr 
Proceſs againſt the Defendant Marg! 
yet the Defendants by their own 4 
have made her a Party; the Defenaat 
made ſeveral motions in her Name, a 
executed a Commiſſion in her Name (in 
the Decretal Order, and named her D 
fendant in the Title of ſeveral Order 
and now after a Report made that cd 


firmed rift, and a Reference to the r 
; | i 


Reports in Chancery. 


to rehear the Cauſe, would be to 


ous Conſequence. 
His Lordſhip declared the Defendants 
me too late for a rehearing, and the 
eſendants ought not to take Advantage 
their own default, they by their own 
t having made the Defendant Margaret 
Party Defendant to a Bill of Revivor, 
Name mult now be uſed as a Defen- 
nt throughout the Cauſe, and would 
t relieve the Defendants. 


ter cont, Beavit, 16 Car. 2. fo. 378. 


HE Plaintift hath a Decree for the 
Redemption of a Mortgage, and 
Time for the performance is elapſed, 
which the Defendant would take 
* the Decree being ſigned and 
olled. 

It appearing that this Court having 
y often in ſuch like Caſes of inevi- 
le Neceflity, and no wilful Default 
pearing in the Party, enlarged the Time 
to the performance of Decrees, not- 
hſtanding ſuch Decrees have been ſign- 


atter ſubſequent to the Decree ; this 
Relief, and decreed to go to an Ac- 


ar. 
Colt 


ke a Precedent of very ill and dan- 


and inrolled, and this being alſo new - 


urt declared the Plaintiff was capable 
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Mortgage. 
1 Chancery 


Cafes, 61, 3, SL 1 


Time enlar- 
ged as ro the 
performance 
of a Decree 

for Redemp- 
tion of a 


Mortgage. #4 3£ 2.) f | 
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Colt. cont. Colt, 16 Car. 2. fo. 749. 


Bill for T HE Plaintiff claims a third Part 
Dower out the ſaid Truſt for her Dower. 

3 . 8 This Court to ſo much of the Plai 
| 2 2 74 ; tiff's Bill as relates to the Dower of th 
| © „ +4 a, Plaintiff Elizabeth claim'd by her out 
* A, ref the ſaid Truſt ; ordered that the ſaid Bi 
Za. F<, 1 76 * be diſmiſt. 


CL ES 1 2 ' 
. e, */ 5, Stanley cont: Mandeſiey, 17 Car. 2. fo. 59 


. THE Teſtator lent 1400 J. to on | 

. Perſhal, and took a Mortgage M 

Executor, Lands to him and his Heirs in Fee, de. 

and not to feazanced to pay the ſaid Mortgage 

\ the Heir, M ; 

oney to him, his Executors or AW 5 

ſigns. T 

This Court declared the Mortgage 

Money belonged to the Executor, and n ui 

to the Heir. ch 

U 

Corbet cont. Morris, 17 Car. 2. fo. 569. - 
RN POR" HE Suit is touching 1000 J. f 
a 8 T which the Plaintifl of Exccutri 
AX d >, 20000 her late Husband, ſeeks to be 1 
—ilieved;; that Sir John Corbet Father 
Vincent Corbet, the Plaintiff's late Hu 

* band, by Deed of Settlement _ | . 
105 


— 


Reports in Chancery. 255 


652. appoints - 1000 J. apiece to be 
aid to every one of his Children there- 
named, (of which the ſaid Vincent was 
e eldeſt) as ſhould be then unmarried, 
not provided for at the Time of the 
eccale of the ſaid Sir Fohn Corbet, at 
eit reſpective Ages of 21 years ſucceſ- 
ſely one after another according to Se- 
jority of Age, and the eldeſt to be the 
ſt. And the Queſtion being, Whether 
e Plaintiff, who was Wife and Execu- 
x of her {aid Husband Vincent Cortet, 
all have the ſaid 1000 J. being deviſed 
her by the Will of her ſaid Husband, 
though he was of Age, and married 
fore the {aid Settlement, but never had 
y proviſion made for him by the ſaid 
John Corbet his Father. 

The Defendant inſiſts the Plaintiff had 
Right to the 1000 J. for that the 
ult limited by the Deed aforeſaid was 
charged as to the ſaid Vincent Corbet, 
his Intermarriage long before the Death 
his ſaid Father. 

This Court ordered a Caſe to be made. 


The Caſe. | 


HAT Sir John Corbet in 1652, being Will. 
ſeized in Fee of the Manor of Stole 
other Lands, conveyed the ſame in 


lt for 99 Years, that out of the Pro- 
fits 


J 


o 
4 * 
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fits and Rents thereof the Truſtees ſhoul, 
pay to every of Sir 7ohn's Children 10001 
apiece as ſhould be then unmarried, g 
not provided for after they ſhall atrai 
the Age of 21 Years ;- and they to pa 
them in Seniority as aboveſaid, wit 
Power for Sir John to revoke or alter an 
of the {aid Payments, with Power all 
to limit, appoint or ſell rhe Premiſes t 
any other Uſes or Perſons : That the (ai 
Vincent Corbet, the eldeſt of the (aid Chi 
dren, was 21, and married to the Plai 
tiff in 1642, and before the ſaid Sctt|: 
ment, without the Conſent and Privity 
his Father, at which his Father was a 
gry 3 and the ſaid Vincent had 350 
— the Plaintiff in Marriage, which! 
WM nt in maintaining himſelf and Wi 
, .. = he never had * Proviſion mad 
"ECO for him other than 30 l. per annum | 
Se,, Vuſeven Years, if the Father lived fo long 
but his ſaid Father continued the 30 U 
Anz. to be paid to the {aid Vincent durir 
his Life, and to the Plaintiff afterward 
during the ſaid Sir John Corbet's own Lil 
And in 1654, the ſaid Vincent made li 
Will, and thereby deviſed in theſe Word 
vis.) All my worldly Goods and E.. 
IT thus beſtow, Imprimis, F my Fall 
Sir John Corbet dye, and leave me, 
Son, any real or germ Eſtate, then 
ſaid Wi ſhall have all the ſaid Eft 
| 4 


CM —— as A ay A wa ay ©, amy ws >, oy „ — a © cc aw  289[P ka . oT, Io Tei. 


whi 


Reports in Chancery. 


which is or ſhall be left me by my ſaid 
Father, whether Perſonal or Real, and the 


Rents, Iſſues and Profits of all the ſaid 


Eſtate I give unto my ſaid Wife during her 
Life, and after her deceaſe the Principal, 
if it be a Perſonal Eſtate, or the Rents and 
Profits of a Real Eſtate, to my Brothers 
and Siſters equally to be divided, and all the 
reſt of my Eſtate in the World I give to 
my ſaid Wife, and make her ſole Executrix, 
and dies before his Father; and Sir John 
Corbet being requeſted to ſettle a yearly 
Maintenance on her for Life, ſhe being re- 
lict of his Son Vincent, declared ſhe was 
well enough provided for already, and 
would do no more for her ; and after 
the ſaid Sir Fohn Corbet died, not having 
altered or revoked the ſaid Settlement, 
nor any of the Payments, and in his Liſe 


made no other proviſion for the ſaid Vin- 
cent or the Plaintiff than as aforeſaid, - 


and there is received of the Rents and 
Profits of the Premiſes ſufficient to pay 


oft Sir John Corbet's Debts, and 1000 I. 


and upwards, but not ſufficient to pay to 
each of the ſaid Children in the ſaid Set- 
tlement, and who were unmarried. and 
unprovided for at the Time of his Death 
1000 J. apiece as is directed by the ſaid 

Settlement. a 
And the Queſtion ariſing upon the ſaid 
Caſe being whether the Plaintiff, who is the 
8 Deviſee 
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Deviſee and ſole Executrix of the ſaid 
Vincent, who was married and died with. 


( 
out Iſſue in his Father's Life Time, ſhall 
have the 1000 J. limited to her Huſ- 
band by the ſaid Deed of Settlement, and 7 
the Intereſt ſince the ſame became paya- 
ble, or what Part thereof, foraſmuch as he ta 
never was any otherwiſe provided for by p. 
his Father in his Life Time than as afore- Wl Bj 


ſaid, and notwithſtanding the Eſtate falls 

ſhort to pay all Portions without Intereſt 

as aforeſaid. Fro 
PerſonalPor- This Court having conſidered the Caſe 


tion ſetled on ; ; 
tac declared it was the Intention of the ſaid 


out of the Sir John Corbet, that his Son Vincent, who 
Profits of is firſt made in the Truſt, ſhould have a 
Lands, pay- 1000 J. Portion, as well as the other Chil- 


| able to his . . 
1 Wife Exe- dren, and therefore ſhe being the Relict 


th 

| currix. and Deviſee and Executrix of the (aid M T 
au 30, 7 7; lll Vincent Corbet ought to have the Benefit WW n 
feos . of the ſaid Portion and Intereſt ſo limit- In 
= % ted to her (aid Husband, and to be paid fe 
equally in Proportion with the other WW tt 


Children, and decreed the ſame accord- Wl C 
ingly. | 01 


Good- 


— 
— 
— 
— - 
— — 
0 


— — 
- — — - — 
— — — — 
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Goodfellow contra Marſha!, 17 Car. 2. 
fo. 546. 


T H E Plaintiff putting Matter in the Replication | | 
Replication which was not con- ne e 9 
rained in the Bill, and which Matter the meg" © _ 
Plaintiff knew of at the exhibiting the murred to, 
Bill, the "Defendant pleaded and demur- 

ted to the Replication, which this Court | 


allowed of 


* 
223 RT_r— — —_ — p — — > * 
— 


n 


| 
j | 
Conſtable contra Davenport, 17 Car. 2. | 
fo. 435. 


{A HE Bill is to compel the Defendant, The only 
being the only Freeholder within f 223 
the Manor, to conſent to an Incloſure. in Right of 
The Defendant demurs for that there are his Church 19 
no L of HO pry: 2 an — . | 
Incloſure, nor doth charge that the De- *7 -* *2 7” bo 
fendant is like to a any Benefit of oe Tags Fg 
the Incloſure towards the Benefit of the .. m_— ﬀ 
Church, and that although he be the 4 A 47 K. 114 
only Freeholder within the Manor in 7 ged. Til 
Right of his Church, yer the ſame is no 40 
ground in Equity to compel him to an 1 
lacloſure. 1 
This Court, as to the compelling the 
Defendant to agree to an Incloſure, al- 
lowed the Demutrer. 
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Hurt cont. Hart, 17 Car. 2. fo. 525. 


© 18 Car. 2. fo. 332. 
| . Je AE ” 

Hara cn Ne. HE Bill is touching the Real and 

Lite u, 3g, + Perſonal Eſtate of Sir Percival Hart 

2--57.46,86. deceaſed, the Plaintiff pretending Title 

| and Intereſt in certain Lands, Houſhold- 

ſtuff and Plate of the ſaid Sir Percival 

in Reverſion or Remainder by virtue of 

{ome Settlement made by the ſaid Sir Per- 

cival in his Life time, and alſo by his laſt 

Will, whereby it is ordered and appointed 

that William Hart, this Defendant, ſhould 

have the Uſe of all his Plate and Houſhold- 

{tuft for his Life, and that after his de- 

ceale the ſaid Plate and Houfholdſtuft 

ſhould continue to the eldeſt Son of this 

Defendant, and ſo to the Heirs of his Bo- 

dy, and fo to the firſt, ſecond, and third, 

and other Sons to the tenth Son of this 

Defendant, and the Heirs Males of their 

Bodies, as an Heirloom according to 

* the Limitation. of the Lands in the Bill, 

d and for want of ſuch Iſſue to the Plain- 

tifts and the Heirs Males of their Bodies; 

{o the Bill is ro diſcover the Plare and 

Houſholdſtuff, and that the Defendant 

may put in Security to leave the ſaid 

Plate or Houſholdſtuff or the Value 

thereof, at the Death ol che Defendant 
according to the det bi 

e 


* 1 
* 4s $33 
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The Defendant demurred for that the The Poſſibi- 
Plaintiff having but a Poſſibility of a ny OP 
Remainder which is void in Law, hath ; , per(pnat 
no ground or colour of Relief for the Eſtate void 
ſame either in Law or Equity, or to have in Law, and 
the Defendant give Security for ſach e ar] 
Perſonal Eſtate. lach Eftate 

This Demurrer being argued before demurred to, 
M. Juſtice Brown he held the ſame good and Oemur- 
and ſufficient. N 

This Court referred the Matter to Mr. 
juſtice Archer, who certified the Plea and 
Demurrer to be good. 

This Court confirmed the Judges Cer- 
tificate, and diſmiſt the Plaintiff's Bill 


with Coſts. 


Heyne contra Middlemore, 17 Car. 2. 
fo. 410. 


FH E Plaintiff and Adminiſtrator to Partner. 

one Partner ſueth the Copartner Acc 
ſor an Account of the Inteſtate's Share, . 
which this Court accordingly decreed. 


Inzlet contra Vaughan, 1 5 Car. 2. fo. 476. 


E WA. one Horwel having arreſted Commiſſion 
the Defendant upon a Commiſſi- of Rebellion, 
on of Rebellion at the Plaintiff's Suit for 
the Breach of a Decree, and impriſoned 
him for ſix Weeks in the ſaid Horwel's 

S 3 Houle 


Reports in Chancery. 


Houſe and other places, and refuſed to 
take Bail for the Defendant's appearance 
to anſwer the Contempt, and the De- 
fendant had by Order of this Court en- 
tred his appearance upon the ſaid Arreſt 
by his Clerk in Court. 
Bail ray be It was referred to the (ix Clerks to cer. 
taten upon a tifie whether upon a Commiſſion of Re- 
Commiſſion bellion for the Breach of a Decree, Bail 
of Rebellion 
| for thebreach Ought to be taken or not, who certified 
bol a Decree, that Commiſſioners on a Commiſſion of 
2 , 7 75:3 MRebellion may either take or refuſe Bail 
asd. at their Diſcretion, but in Caſe they re. 
. fuſe then they ought to bring the Party 
| up to the Court without delay, and that 
| | Bail was offered. | 
1 This Court on reading of a Precedent 
in the like Nature made in the Lord Ele- 
mere's Time, ordered that the ſaid Horne 
- ſtand cemmitred ro the Fleet for his 
Abuſe, and to pay to the Defendant his 
Colts and Charges ſuſtained by his Impri- 
ſonment to be taxed by a Maſter. 


Iſmoord cont. Claypool, 18 Car. 2. fo. 597. 


Time en- N 1 H Is Court (upon Motion made by 


larged for the Defendant) ordered that not- 
the perfor- 


mance of a Withſtanding the ſigning and inrolling of 
Decree for the ſaid Decree, the Defendant ſhall.,have 
the Redewp- ſix Months longer time to pay the Mort- 


rub 5 gage Money, Intereſt and Coſts. 


Ants Y 53. 1 Gore 
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Gore cont. Blake, 18 Car. 2. fo. 353. 


HAT William Gore being ſeiſed of 1 Chancery 
Lands made his Will, and thereby 7 4 90. | 0 
appointed the yearly Profits of all his 8 [| | 
Lands over and above what was given to deviſed for | 1 
his Wife ſhould for the Term of 15 years 15 Years to Py 
be diſpoled, imployed and improved by P%Y 2 Full 
his Wife, whom he made Executrix, for n | 4 
the Benefit of the Perſons in the Will ries and dies, | 
named for the payment of their Lega- her Husband 5 
cies; and after the Expitation of the ſaid 288 i | 
15 years, gave all his Lands to the Plain» and got the Pk 
tiff Gore and his Heirs Males Thar after Heir. —_ 

the Teſtator's Death, Elizabeth. his Wife 4- £244.53 54. Wh 
received the Profits two Years, and mar- . 57: i 
ried the Defendant Blake, and they re- <= + 24-2200 
ceived the Profits till 1661, at which time? H . l, 
Elizhbeth died, and alter the Defendant ti 

Blake received the Profits: That the Plain- 
tiffs Singer and Hammond being Heirs at 
Law claim the Intereſt of the Premiſes 
during the 15 Years, and the Overplus 
of the Profits after the Debt and Lega- 
cies paid, the Defendant Blake claims the 
ſame in Right of Elizabeth by Vertue of 
his Marriage, the Defendant Aent claims 
the ſame as Executor to Elizabeth under 


an Agreement made before the Marriage 
with Blake, and rhat ſhe ſhould have 


84 power 


— 
M__ 


A. 
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power to make a Will, and by Agreement 


hath taken Adminiſtration 4e bonis non 
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to receive the Profits. 

Now the Queſtion being to whom the 
Leaſe of 15 years and the Overplus of 
the Rents and Profits belong, whether to 
the Plaintifls Singer and Hammond, as 
Heirs at Law, or to the Plaintiff Johy 
Gore to whom the Remainder is limited, 
or to the Defendant Blake by Survivor- 
ſhip, who married with the Executor, 
or to the Defendant Aent her Executor who 


of the Teſtator William Gore. 
This Court, with the Judges, were clear- 
ly of Opinion, that the Overplus of the 


\. » Rents and Profits of the Premiſes, after 


\  » Debts and Legacies paid, during the 15 


years belonged to Elizabeth the Teſtatrix, 
and it was the intent of the Teſtator 
William Gore, her former Husband, by his 
Will chat ſhe ſhould enjoy the ſame, and 
receive the Surpluſage of the Rents and 
Profits during the ſaid 15 Years, and 
ſince her Death, to the Defendant Blake 
and Kent as under her Right; and this 
Court diſmiſt the Plaintiff's Bill. 


Glide 


» the Survivor of them at 18 Years of 


e Maintenance of the Plaintiffs, becauſe 


he Intereſt. 

This Court decreed the Defendants do 
om time to time henceforth pay to the 
laintifls for theit Maintenance the Inte- 
ſt, Profits and increaſe of the ſaid 1200 /. 
ntil the ſame becomes due, together 
ith all Arrears of Intereſt. 


— 


avtre cont. Dominam Trollop, 18 Car. 2. 
fo. 357. 19 Car. 2. fo. 131. 


HE Suit is to have an Account of the 
Profits of Lands and Teſtamentary E- 


3 Ty waw cuow gain LY T5 ww 


If Jane Hlamtre, and that ſhe may have 
n equal ſhare thereof with the younger 
hildren of the ſaid Sir Thomas, who 
aving Iſſue by Dame Heſter his firſt Wife, 
ir Williams Trollop, Anne Trollop, and the 
laintiff Jane, and by Dame Mary his 5 
. con 


8 


ate of Sir Tho. Trollop, Father of the Plain- 
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| „ i . 2. 10. a 5 5 
Glide cont. Wright, 18 Car. 2. fo. 633 * „ > its 
| HE Teſtator left 12001. in Truſtees P«rrions ſeft 
| Hands to be paid to the Plaintiffs or „ $ 


; Children, ho 
ge or Days of Marriage, which firſt hap- no mention 
ens, the Defendants the Truſtees refuſe of Iatereſt, 


1 . yet the 
o pay Intereſt in the mean time towards 7 de- 


N | creed to pay 
one is expreſſed, nor any Notice taken Intereſt. 


t direction given what ſhall become of 4 . 4; 


"bv, p 72 


6 4 c. gte. 

| PP; . 

| 72 a 24, 
» 0 


Children to any of his Children have formerly te 


Da dN. and had 1000 /. Portion, and about Mu 
Fer 54, AfA, following, the ſaid Sir Th. made a {econ 


g. his Perſonal Eſtate to his Executors, {c 
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cond Wife, Thomas Trollop, Mary thy 

Wife of the Defendant Hide, and thi 

bother Defendants, did by his Will in 164g 

give 1000 J. to the Plaintiff Jane to b 

paid her at her Marriage, and deviſed thi 

Rents of divers Lands and his Perſona 

Eſtate to raiſe Portions for his younge 

; Children, and every of them. to hay 

Portions for equal Portions, with a Proviſo, that whi 
younger 

be raiſed out ceived of him or the Feoffees, to be Par 

of the Profirs. That in the year 1651, Jane was married 


fe 265: Will, and deviſed, Lands, together wil 


4. 3.5,330. the Uſe of his Children (not diſpoſed o 
nor provided for) to raiſe Portions ſo 
them; and when the ſaid Thomas atrainet 
the Age of 22 Years, and James 21 Years 
then a Dividend to be made, and ever 
Child (William and Thomas excepted) tt 
have an equal Parr, deducting what the 
had formerly received, and made on 
Hall and Clithero Executors, and the De 
fendant Dame Mary to have an equa 
Power with them, during her Widow 
hood ; and the ſaid Sir Thomas Troll 
before and after the Time of making the 
ſaid ſecond Will, that the Plaintiff Ju 
and Anne, the late Wife 'of the ſaid Hl 
one other of the Daughters by his 1. 

if 


. 
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ie ſhould have an equal ſhare with his 
ounger Brother, allowing for Part what 
hey have received of him upon their 
arriage, and by a Paper Writing of 
is own Hand written after the making 
his ſecond Will, and found with his 
ill after his Death ſo declared; ſo the 
Jaintift's Bill is to have an equal ſhare 
ith the younger Children, deducting 
he 1000 J. received as aforeſaid. 

The Defendants inſiſted that Sir 7ho. 


titing, deviſed the Rents and Profits, and 
eſtamentary Eſtate for the benefit of his 
Children, not diſpoſed of nor provided 


them up, and explained his Mind as to 


fr) ſhould not exclude his Son James 
from his Part of the Eſtate; from whence 
the Defendant's Councel inforced that the 
[Plaintifti Fave, whole Name is not at all 
JW mentioned in the ſecond Will, is abſo- 
lutely excluded from having any Part of 


ſecond Will, ſhe being before the making 
thereof diſpoſed of in Marriage, and re- 
ceived 1000 J. from her Father, and ſo 
could not be intended to be undiſpoſed 
of or unprovided for, nor yet one of 
the Children that was to be brought up: 
And that the Paper Writing aforelaid 

ought 


y his ſecond Will, all of his own Hand 


for, to raiſe them Portions and to bring 


the Teſtamentary Eſtate by force of the 
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the Words (Not diſpeſed of nor provided . 
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it not to be deemed as a Declaratic 
for the Uiſpoſing of any Part of c 
Eſtare to the Plaintiff Jane contrary | 
the expreſs Words of the Will, the (il: 
Paper Writing being only a draught of 
Letter not ſealed, and was endeavour, 
by the Plaintiff to have been proved: 
a Codicil in the ſpiritual Court, whe 
Senrence was pronounced that it was 
Codicil : And the Defendants inſiſt th 
the ſaid Paper Writing by all Circu 
ſtances was made before the ſecond Will" 
| and ſo ought not to be:countenanced offi 
| alter the ſame, nor to be a ground for 
Decree that the Plaintift ſhould comei 
| for an equal ſhare of the Teſtamenta 
4 Eſtate, directly contrary to the exprel 
e 4%. Words of the ſecond Will. 3 
1 A Paper wri- The Plaintiff inſiſted that the Pap 
ting left with Writing was writ after the making of th 
I mw ſecond Will, and was found in the Bull 
b Mg though 50 after the ſaid Sir Thomas Trollop's Death 
i! Codicil. yer a laid between both the ſaid Wills, and a 
d Declaration though the ſaid Paper doth not amoun 
3 boy of to a Codicil, yet it is a good Declaratiot 
/ decreed, of the ſaid Sir Thomas to his Executor 
5 . egg, that his Intention was, that the Plaintin 
Fane ſhould have an equal ſhare of ti 
Rents and Profits and Teſtamentary k 


ſtate of the younger Children. 


The 
2 
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The ſaid Paper Writing was referred to 
w Whether it was Written and made 
W-fore or after the ſecond Will. 

A Verdict paſſed for the Plaintiff that 
he Paper Writing was written after the 


aking = on ({econd Will of the ſaid | 
ir Tho, Trollop. . antr Se, | f 
This 3 with the Aſſiſtance of the 266 1 0 
odges, upon reading of the ſecond Will The Will is, 
the faid Sir Thomas Trokop, whexeby une 
e declared that for an Explanation of p,;tiors co 
is Mind as to the Gift to his Children be raiſed out 
25 that equal Dividend ſhould be made of che Teſta- 
nongſt them, and every Child, William et! K. 
nd Thomas exceptcd, ſhould have an was ſors 
qual Part, deducting what they had for- red in the 
jerly received or had been paid to or for Teſlators 
hem ; and alſo reading the ſaid Note [1 
onfirmed the Maſter of the Rolls's De- {te hail have 
tee, which was, that the ſaid Lady Trol- her thare, the 
p ſhould account for the Rents, and Un ber 
rofics of the Lands, and the Teſtamen - Tionchb. Porch 
y Eſtate of the ſaid Sir Thomas Trollop wich the reſt 
Icviſed by him as aforeſaid according to of the Eftate. 
he Will (except the Adventure in the 
0 Eaſt- India Company) and the Maſter to 
wake a Dividend of the reſt of the E- 
late, and the Plaintiff Fave bringing the 
ocol. Portion, which her Father gave 
ter, into hoech-porch: with: the reſt of 
Je Eſtate, fo: to be accounted for, ſhe 
he laid Jane ſhould have her equal ſhare 


and 


« 269 
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and Proportion of the ſaid Eſtate wit 
the reſt of the younger Children. 


Walker cont. S ydenham, 18 Car. 2. fo. 431 
19 Car. 126. 


Truſt. TE 
„ HE Bill is to compel the Executio 
"5 1144 Tio of a Truſt created by Alexa 
, 2 Ji He, 2,5 Portrey by Deed in 1642, whereby the 
„ 579.4 Premiſes were to be fold to pay the 
0 2 Debts of the ſaid Alexander, and the 
N Remainder of the Money to be dividec 
into three Parts, whereof Aatherine the 
Wife of the ſaid Alexander to have ont 
third, and Fave and Mary her Daughter 
the other two Parts, and to have (ever; 
Sums paid to the Plaintiff, which were 
disburſed by the ſaid Aatherine about 
the Premiſes and Payments of Debts, and 
otherwiſe, the Plaintiffs claiming the ſame 
as Executors of the ſaid Aatherine, whe 
was Executrix of Hurlſtone her late Hus 
band; the ſaid Defendants Fare and Mi 
aforeſaid, being Coheirs of the ſaid I. 
therine, deny they know any ſuch Truſt 
and inſiſt that the ſaid Katherine in het 
Anſwer to a former Bill exhibited again 
her by Owen Feltham and his Wife hat 
ſworn the Deed aforeſaid was not upo 
any ſuch Truſt, but was made withou 
any Confideration and meerly to preſerve 
the Eſtate from hazard. 1 
1 
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This Court diſmiſt the Bill againſt the Bill diſmiſt 
ecutors and Legatees, in regard the ſaid dbu 
erine had (worn in a former Anſwer u. Befen- 
s aforeſaid, but the Cauſe being reheard dant deny- 
Jcch the Aſſiſtance of Judges, the Plain- ing a Truſt. 
ffs the Executors and Legatces inſiſted, 2 2 £2 6, 
Wat what the ſaid Fatherine had ſworn . fes. 
as to a Bill exhibited againſt her by the 
id Feltham to have a third Part of the 
Wrcmiſes, and with whom ſhe was very 
uch diſpleaſed, and uſed her utmoſt 
ndeavour to hinder and keep him from 
he Eſtate, and ſhe only ſwore that the 
a Deed of Truſt was (as ſhe believed) 
Wade to preſerve the Eſtare from Seque- 
ation, and that ſhe might make Uſe 
ereof or not as ſhe ſaw Cauſe ; and 
r other Reaſons now expreſſed the 
laintiffs inſiſt the Bill ought not to be 
Wilniſſed, eſpecially after two Tryals at 
ww, and both found for the Plaintiffs 
at it was a good Deed of Truſt. | 
The Defendants inſiſted that at the ſaid 
tyals no Truſt was proved nor to be 
yed by the Iſſue, but only the ſealing 
nd delivery of the Deed of Truſt, and 
ſiſt alſo that there ought not to be any 1 5 
xecution of the ſaid Truſt after 22 | 
ears, the ſaid Katherine always oppoſing 
e ſame, and refuſing ro conſent thereto ; 
d again inſiſted upon Aatherines former 
nw er as aforeſaid, and if the ſaid Aa- 
therine 


| Copy hold. 
r 
4 2 7227 
575 2. 7 7 6 
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therine had been living, ſhe could n; 
have been relieved upon the ſaid Ir 
againſt her own Oath, and cited a Pr, 
cedent in this Caſe, between Edæards an 
Whitehorne to the ſame purpoſe, and t 
Plaintiffs claiming by her Will only 
in the ſame Condition with her, and ca 
not {er on foot or be relieved upon i 
ſaid Truſt. | 
This Court declared they were not ( 
tisfied with the Diſmiſſion of the Plat 
tifls Bill after two Verdicts, and conceive 
the Plaintiffs ought not to be determine 
by the ſaid Katharine's Anſwer, her B 
ſineſs being then but ro diſturb and ol 
ſtrut Mr. Feltham. 
This Cauſe was rc-heard by the Lot 
Keeper Bridgman, and he confirmed t 
Diſmiſſion of the firſt Hearing and { 
aſide the Lord Clarendon's Order, a 
was quite of another Opinion to t 
whole Matter thercin. 


THAT John Hare, the Defendany 

Father did purchaſe part of t 
Manor of Eaſt Carry for the Lives 
himſelf and his two Sons, Richard a 


0 
N 
t. 
Greenwood cont. Hare, 18 Car. 2. fo. 5110 ; 
t 
t 
0 


William Hare, aud he alone paid the Fi 
for the ſame to the Lord of the ſaid M 


nor, and by Virtue thereof the ſaid Jo 
pl 
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Hare became intiruled to the ſaid Pre- 
mifes, and according to the Cuſtom of 
the ſaid Manor, had good power to ſur- 
render the ſame, as well for the Lives 
of the ſaid William and Richard, as for 
his own Life. That 15 Car. 1. the faid 
John Hare covenanted and agreed by 
Deed with the Plaintiff's Father to ſur- 
tender and aſſign all their Title and Inte- 
reſt in the faid Copyhold Premiſes to 


the ſaid Plainrift 's Father, his Heirs, Cc. 


and the ſaid Fohn ſoon after and before 
the making of any ſurrender died, having 
made his Will and Agnes his Wife Exc- 
cutrix; and ſoon after the ſaid Plain- 
tift 's Father died, having made his Will 
and his Wife and the Plaintiff Execu- 
tors; and ſince the ſaid Wife the Plain- 
tiff 's Mother died, and the Plaintiff be- 
ing Survivor ought to have the Benefit 
of the faid Deed, and Agreement made 
with the ſaid Defendant's Father; and 
to have the ſaid Copyhold Premiſes ſur- 
rendred to the Plaintiff's uſe accordin 
to the Covenant aforeſaid, and to compet 
the Defendant to ſurrender is the Scope 
of the Bill. 

The Defendant inſiſts that he ought 
not to be concluded by the ſaid Agree- 
ment or Contract, the Surrender not be- 
ing made in the Defendant's Father's Life 
time, and inſiſted they were neither Par- 

1 ties 
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ties nor privy to the ſaid Contract or A. 
greement, ſo as the ſame ought not in any 
ſort impeach the (aid Defendant's Eſtate 
for Life in the ſaid Premiſes, and the 
Defendant hath entred and brought his 
Action for Recovery of the Premiles as 
by Cuſtom is warranted in Cale the (aid 
Defendant's Father had ſurrendred in his 
Life time. 

This Court, foraſmuch as the Detfen- 
dant inſiſted that the Surrender being not 
made in his Father's Life time, and ſo ought 
not to oblige the Defendant to ſurrender 
the ſaid Premiſcs being a Copyhold for 
Lives and not a Copyhold in Fee, being 
ſatisfied of the ſaid Agreement, Purchalc 
and Payment of purchaſe Money by the 
{aid Plaintiff's Father, and that by the 
Cuſtom the Defendant's Father could 

have ſurrendered all the three Lives, doth 

leave the Defendant to Precedents touch- 

ing the ſaid Point, and the diſtinction be- 

tween the Copy hold Eſtates holden in 

Fee or for Lives, where Relief hath been 

given in ſuch Calc of a Copy hold for Life, 

Decree that it being offered by the Defendant's Coun- 
3 cil that it ought to be made againſt a Co- 
be ſurrend. Ppy holder in Fee; and if the ſaid Defen- 
red (the Pur- dant ſhall not find Precedents, then it is 
chale Money decreed that the ſaid Agreement be per- 
—_—_ been formed, and that the Defendant do ſur- 
paid) accord- ST. 
ing to Apree. render the Premiſes to the Plaintiff's ule 


ment, according 


ac 
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according to the Cuſtom, and an In- | 
junction for quiet Enjoyment. 14 

No Precedents could be found. | 


Tenkins contra Keymeys, 19 Car, 2. 
f 


HE Bill is to have the Benefit of a Settlement. 0 
Mortgage of Lands whereof Sir 3 1 
Nicholas Keymeys and Charles Keymeys his Fa 1 / F4 
Son, the Defendant Sir Chazles's Father e 1 90 
and Grandfather were ſeized in fee, . 
who 1 Fax. 18 Car. 1. mortgaged the 
Premiſes to the Plaintiff 's Father for 2000 /. 
notwithſtanding added a Deed Tripartite 
1 April 18 Car. 1. made by the ſaid Sir 
Nicholas and Charles Keymeys whereby the 
Defendant claims the Premiſes as the 
Heir in Tail of the Body of the ſaid 
Charles, for that it is a meer voluntary 
Conveyance to the ſaid Charles withour 
Conſideration, and for that there was a 
Proviſo therein that Sir Nicholas ſhould 
have Power to charge the Premiles with 
20001. at any Time by Will or Deed, and 
the Conveyance made to the Plaintift's 
Father ought to be, and is a good Execu- 
tion of the Power according to the ſaid 
Proviſo; and in the Deed of Mortgage 
to the Plaintiff's Father there was a Co- 
venant for the Payment of 2200/. by Sir 
Nicholas and Sir Charles Keymeys to the 
= 1 2 Plaintiff's 


0 
IN 


1 


i 
4 


1 
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Plaintiff's Father; and that the ſubſequent 
Deed 22 Oct. 20 Car. 1. mentioning the 
Deed Proviſo and Power doth not ap. 
point any Perſon to levy the 2000 J. and 
to pay Debts, and Sir Charles the Defen- 
dant's Father hath not paid near 2000, 
of the ſaid Sir Nicholas s Debts ſuch as 
this Court will allow of and prefer before 
the Plaintift's Debts. 

The Defendant ſays Sir Nicholas and 
Sir Charles were not ſeiſed in Fee of the 
Premiſes, for that Edward Keymeys Uncle 
of Sir Nicholas being ſeiſed thereof by 
Will, 8 Fax. 5 Fac. deviſed to David 
Keymeys, Son and Heir to Rees Keymeys, 
the Premiſcs during Life, and after to his 
firſt Son and Heir Male of his Body, with 
Remainder to the {aid Nicholas for Liſe, 
and after to his firſt Son and the Heirs 
Male of his Body, and Sir Nicholas, the 
ſaid David dying without Iſſue, centred, 
and was ſeized for Life, Remainder to his 
firſt Son and the Heirs Males of his Body 
with Remainder over, and on Marriage 
of Charles his Son the Plaintiff's Father 
with Blanch the Daughter of Lewis Man- 


fel, and in conſideration of 2500 l. Por- 


tion a Fine and Recovery was had of the 
Premiſes, and the faid Deed Tripartite 
was to the Ule of the (aid Sir Nicholas 
Keymeys for Life, Remainder to the 
Uie of the ſaid Charles afterwards Sir 

> Charles 
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Charles the Defendant, Sir Charles his Fa- 
ther, and the Heir Males on the Body 
of Blanch, Remainder to the Body of 
Sir Charles (which the Defendant is) and 
ſo doth not claim by a voluntary Convey- 


What ſhall 
be ſaid not a 
voluntary 


ance, the Portion and Marriage of Sir Conveyance. 
Charles being a Conſideration extending <7 ©®// 9,705, 


to all his Iſſues, and in the Tripartice 
Deed there was a Proviſo for the ſaid 
Nicholas to charge the Land with 2000 /. 
as aforeſaid, who charged the ſame accord- 


4 Leon, Rep. 8. 


ingly, and not long after the ſaid Sir 359. 
Nicholas died indebted 2000. at leaſt ! Lev. 238. 


which Sir Charles the Defendant's Father 


1 Chancery 
Caſes, 241, 


paid, fo as the Lands ought not to be ſub- 2d Chancery 
ect in Law or Equity to the Plaintiff's 0%, 36. 


Demand, the rather for that the Plain- 
aff endeavoured to recover Poſſeſſion 
in the Exchequer ; but a Verdict was 
ound for the Defendant's Title as Heir 
Male of his Father, and enjoyeth both 
dy the Will of Edward Keymeys and the 
ttlement by the Tripartite Deed ; and 
he Defendant inſiſts that the 2000 l. was 
ot borrowed by the ſaid Nicholas and 
he ſaid Charles, but by the Marquiſs of 
orceſter, and they only ſecured it as 
loreſaid. 

The Plaintiff's Council agreeing this 
ale to be againſt the Plaintiff, the Court 
lilmiſt che Bill. 


1 3 Gerrard 


Ane 


278 Reports in Chancery. 


Gerrard contra Stanley & al', 19 Car. 2. 
fo. 509. 


2 H E Bill is that the Defendants may 

Jdiſcover their Title to certain Lands 
in the County of Laxcaſter, which the 
Plaintiff claims as Heir Male of Mil: 
Gerrard, the Defendants having Poſſeſſion 
claim by a Conveyance to one Fohn Davy 
of London, and allo a Title to the Defen- 
dant Margaret as Heir at Law to the ſaid 
Miles Gerrard. 

The Deſendants plead the Juriſdicticn 
and Privilege of the Countics Palatine 
of Cheſter and Lancaſter, and that the 
Lands lie in the County Palatine of 
Lancaſter, and that the Defendant by ſe- 

veral Acts of Parliament ought not any 

where elſe to be impleaded. 

Juriſdiction This Court upon reading of a Prect 
of the Coun- dent produced by the Plaintiff againſt the 
ry of e, Juriſdiction of the County Palatine 0 
ehen Cheſter, wherein was alſo cited ſeveral 
Plea ruled Other Precedents to the purpoſe; his Lord 
good as to ſhip notwithſtanding the ſaid Precedent de 
the Title and clared the ſaid Plea to be good as to thi 


pe Title and Poſſeſſion of the ſaid Lands o 


Profits. for any Accounts of the Profits. 
Ad, 140,103. 442 -1p6,1g >. r 
2 h 


Dominu 


e r 
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Dominus Gorge contra Dillington, 19 Car. 2. 
fo. 730. | 


HAT Sir W. Liſle mortgaged the Mortgage. 


Inheritance of rhe Manour of Ap- 2 Prax Jy. 7. j 
14. | 


pleford to Sir R. Dillington, the Defendant's E . 5; . 
Grandfather, by way of Leaſe and Re- Ae. ain 
leaſe for 1000 /. in which there was a Pro- . ., 45 N 
viſo, That if the ſaid Sir William Liſie, f. 77 : 
his Heirs or Aſſigns did not pay to the -- ©” 
ſaid Sir Robert, his Exccutors, Admini- © ©” 36. 
ſtrators or Aſſigns, the Sum of 1300 /. at 
Days therein limited, then the ſaid Sir Ro- 
ert and his Heirs to enjoy the Mortgaged 
Premiſes, with a Covenant for farther 
Aſſurance to the ſaid Sir Robert and his 
Heirs, upon non-payment of the ſaid 
Money; which ſaid Mortgage was forfeit- 
ed in the ſaid Sir Robert the Grandfather's 
life-rime, whereby he had an abſolute E- 
ſtare of Inheritance therein, to him and 
his Heirs 3 and thereupon the Defendanr 
ſince the ſaid Robert the Grandfather's 
Death (being his Heir) hath centred on the 
Mortgaged Premiſes, and hopes to enjoy 
the ſame, there being a large perſonal 
Eſtate and no Debts. 

But the Plaintiff the Executor inſiſted, 
that though the ſaid Mortgage was made 
to the ſaid Sir Robert the Grandfather and 
his Heirs, yet it ought to be accounted 
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part of his perſonal Eſtate, being made 
payable to him, his Executors, or Admi- 
niſtrators, and a Covenant on the Mort- 
gagor's part to pay it to his Executors 
or Adminiſtrators, not mentioning his 
Heirs , not forfcited in Sir Robert's life. 
\ time, and the Intereſt duly paid to the 
ſaid Sir Robert the Grandfather in his 
life-time, and the Heirs of the Mortga- 
gor {till in poſſeſſion. 
The Defendant inſiſts it is proved the 
Mortgage was forfeited in Sit Robert the 
Grandfather's life-time, and therefore 
where there is a conteſt of this Nature 
between an Heir and an Executor or Ad. 
miniſtrator, and no Debts in the Cale, and 
if there were, yet where there is no de- 
fect of Aſſets, as there is not any in this 
Caſe, this Court doth never take it from 
n the Heir, and producing a Precedent of 
Money made this Court with the like Nature of this 
payable ro Caſe. 
the Execu- This Court conceived a clear difference 
2 Ac- between the Caſes, the Money being 
minſtrators, 
and a Core- Only made payable to the Executor or 
nant to pay Adminiſtrator, and not to the Heir, and 
the Mony ac a Covenant to pay the ſame to the ſaid 
3 Sir Robert the Grandfather, his Executor 
part of the Or Adminiſtrator, and the Intereſt Mone) 
perſonal paid during the Grandfather's Life, and no 
Eftate. Entry made by the Grandfather, and the 


1668. 
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668, but the Heir of the Mortgagor 
ll in poſſeſſion, and the Intereſt Money 
paid ſince the Grandfather's Death, and 
xing fully ſatisfied, that what hath been 
ready received by the Defendant, on 
ic laid Mortgage, ought to be account- 
das part of the perſonal Eſtate, and ſo 
ught to go to the Adminiſtrator of the 
randfather, and not to the Heir, and 
joth Decree the ſame accordingly, and 
he Defendant is to convey the ſaid Mort- 
aped Premiſes unto the Plaintiff and his 
eirs. | 
And touching the 250. ſecured by a 
caſe for Years, in the Name of one 1 ucket, 
1 Truſt for Sir Robert the Grandfarher ; 
he Defendant infiſted that a Leaſe was 
ade by the ſaid Sir Robert the Grand- 
aher, of part of his Lands of Inheri- 
ance to one Coleman for years for a Fine 
f 2501. for ſecuring whereof the ſaid 
deman did Aſſign all his term to the 
ad Tucket, in which Aſſignment there 
as a Proviſo for Payment of the Money 
o the ſaid Sir Robert, or to his Heirs, 
xecutors or Adminiſtrators, and the ſaid 
ſucker accordingly declared che Truſt for 
he ſaid Sir Robert, his Heirs, Executors 
nd Adminiſtrators, and hath ſince the 
death of the ſaid Sir Robert the Grand- 
aher, ſurrendred the ſaid Leaſe to the 
Defendant, as Heir according to the wr 
| Truſt, 
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Truſt, the ſaid Coleman not having pai 

his ſaid Fine, and the Aſſignment bein 

abſolute in Law, and fo the Defendan 

ought to enjoy the {aid Lands; withoy 

any account for the ſaid Fine; but thi 

Plaintiff inſiſted, and ſo it appeared! 

the Court, that Coleman being indebte 

250 l. for a Fine as aforeſaid, ſecure 

the Payment thereof by Aſſignment e 

the ſaid Leaſe ro Tucket, under a Provi 

to pay 250/. and in Truſt for the (ai 

Sir Robert the Grandfather, his Heirs, Exc 

cutors or Adminiſtrators ; ſo the Plaintil 

inſiſted that if Tucker had ſurrendered t 

the Defendant, it is a breach of Tru 

in regard it being a Chattel it belongs! 

the Adminiſtrator, and not to the Heit 

| and the Money ſecured belongs to th 

Surrender of Plaintiff, and if any Surrender was mai 

a Leaſe, Nc. it was after the Death of the ſaid Sir I. 

_ / 2 , bert the Grandfather, or the Defendam 

fe, rate cifgn Adminiſtration granted to him Pendi 
5 n lite. 

But the Defendant's Council inſiſt 
that the Surrender was made before th 
granting the Adminiſtration Pendente lit 
and produced a Surrender made by Tuc 
in September, 1665. 

Leaſe to go This Court declared, that in Caſe A 
22 ber miniſtration to the Defendant was bcfot 
not 10 2. the Surrender, that then the Leaſe to Ci 
tend the la- man cannot be thought to wait on the! 


beritance. HA Ey. -d. heritanc 
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eritance, bur ought to go to the Admi- 
trator for the Defendant had it as Ad- 
jiniſtrator, and ſo took the Surrender as 
2 Truſt, and therefore in ſuch caſe ought 
10 pay the 250ʃ. with damages from the 
time of the Sutrender, or elſe make a new 
Leaſe to the Plaintift of the Premiſes ſur- 
tendred by Tuclet, as effectual in Law as 
that which was made to Coleman, for the 
ame Term, ſame Covenants and Rents as 
in the former Leaſe, and the Defendant 
to account for profits by him received. 


Pit contra Pelham, 19 Car. 2. fo, 875. 


21 and 22. 


1650, being ſeized in Fee Simple 
of Lands, upon his Marriage with Jane 


Ae. 2 Ten 
Ae eee, 


H E Caſe is, That William Shirley in Conſtructi- S. 
on of a Will, TJ. 


1 Chancery 794 * 
Caſes, 176. 


2. 


Hecked for her Jointure, ſetled the ſaid 4% gan Cc. 8. 


Premiſes to the uſe of himſelf and Jane, 


ex tg. e. 


and the Heirs of their two Bodies; and azz; 74,7 ve 


for want of ſuch iſſue, to the right Heirs 9. A 24, 30, | 


of the ſaid William for ever. That in 
1657, the ſaid William having no iſſue 


made his Will, and as to ſo much there- 


of as concerns the Matter in queſtion, 
Deviſes in theſe Words, (viz.) I appoint 
my dear Wife my ſole Executrix, my Land 
« Blandford, which is my Wives Fointure, I 
do confirm unto her, and after her deceaſe 1 
de appoint it to be ſela, and the Money that 

is 


GX ... 2 
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is made thereof to be divided Ly equal pn 


tions, amongſt theſe four, namely one part: 
be diſpoſed of by my Wife, the other thry 
0 parts are my Nephews, William Major 
Ezra Shirley, and Jonadab Savape ; 
give to my Couſin Roger Higham 10/ 
and in caſe any of my three above named Ne. 
| phews ſhall die before the deceaſe of my Hi 
that then my Couſin Roger Higham ſhall hazy 
that portion of Money, which upon the ſellins ber 
of the Land at Blanford ſhould have fallen an. 
to that Nephew. And the ſaid Will. Shir-Mi 
ley, five days after the ſaid Will made, Nutc 
died without Iſſue, and Fane his Wife iy 
proved the ſaid Will and poſſeſſed the (aid 
Premiſes, and afterwards demiſed the 
ſame to the Plaintiff Pit, and the ſaid 
Ezra Shirley died in the Life time of the 
ſaid Jane, and the ſaid William Major in 
1664. for 125 l. ſold the ſaid Premiſes and 
his Right and Intereſt therein, and all his 
part and ſhare of Money which he, his 
Executors, Cc. might claim, or have out 
of the ſaid Money to be raiſed by ſuch 
Sale by Virtue of the ſaid Will or other- 
wiſe, and covenanted for further Aſſu- Wi 
rance ; and the ſaid Jonadab in like man- 
ner ſold his Intereſt to the ſaid Pit, and 
the ſaid Roger Higham being intituled to Ne 
a fourth part of the Premiſes by the 
Death of the ſaid Ezra Shirley fold in like er 
manner all his Intereſt to the ſaid Plaintiff 
Pit, 
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„, and with like Covenants as the ſaid 
cher Plaintiff's had done, and the ſaid 
inc for 300 l. ſecured to her by the {aid 
Wlaintift Pit payable after her Death, 
old all her Intereſt in the ſaid fourth 
art of the Inheritance of the ſaid Lands 
zpetant after her Death, and her ſhare 
what Money ſhould be raiſed by the 
ale thereof, and covenanred for fur- 
her Aſſurance ; and in 1666, the ſaid 
ne died having made her Will, and the 
ad Roger Hligham and one Harris Exe- 
utors, who proved the ſaid Will, and re- 
xived the ſaid 3001. ſo that according to 
e (aid Will. Shirley's Will, the ſaid Lands 
ught to be ſold, there being a Truſt raiſed 
ereupon for the Benefit of the ſaid 
lajor, Savage and Higham, and the Aſ- 
znee of the ſaid Fare; and thereupon 
e Plaintiff Pit, who is a Purchaſor of 
| the other Plaintiffs intereſt as afore- 
id, and is alſo Aſſignee of the ſaid Jane, 
ks to have the Defendant Pelham and 


AT. W*K. a4. A... T9. . 50. WOW 


d Mary and Mabel are Siſters and Co- 
its of the ſaid Ezra Shirley, who was 
e don and Heir of Ezra Shirley, Bro- 
er and Heir of the ſaid William Shirley) 
convey the ſaid Premiſes to the Plaintiff 
x W and his Heirs, the other Plaintiffs 
e Pering to join with them therein. 


it, But 


lary his Wife, and Mabel Shirley (which 


285 
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But the Defendants inſiſt that if (ch 
Will was made, yer the ſaid Defendami. 
Co-heits not being therein appointed of 
ſell or convey the {aid Premiſes, nor an; 
perſon by the (aid Will appointed parti 
cularly to ſell the ſame, and the Land 
not deviſed by the Will, bur appointeg 
to be ſold; therefore the (aid Lands ar 
well deſcended to the laid Cohcirs, ani 
they are neither in Law or Equity ol 


liged to ſell or convey the ſame, and (uh 7 
mitted to the Judgment of this Court iF|, 
do as this Court ſhall direct, in Caſe th 1 


Will be a good Will; and alſo inſiſte 
that there was as good Equity in this Caf 
for the Heir, as for the Deviſees, and the! 
Lands being deſcended on the Defendan 
as Heirs, they hope this Court will n( 
compel them to diſinherit themſelves, an 
2 that the Plaintiſſs Purchaſe was after 
ige lite. Suit commenced depending in this Cou 
Ze. vx #9 for the ſame Thing. , 
— 5 8 The Plaintiffs inſiſted, that the Will y 
a good Will at the Dcath of che ſaid V. S. 
lcy, and that the Lands were charged wi 
a Truſt to be fold, and that no Act fin 
can invalid che ſame, and that the (a 
former Bill was only to preſerve Tel 
mony for proving che ſaid Will, and 
Plaintiff” Pit being a real Purchaſor 
the Life time of the {aid Jane, he hath 
proper and equitable Suit in this Co 
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bie the (aid Will performed and the 

ut executed. 

This Court ordered a Caſe to be made 

pon the ſaid Will, taking this to be a 

aſe of great Conſequence and Weight 

the Precedene of it, and admitting the 

Mid Hilliam Shirley was ſeized in Fee, and 

ide ſuch Will, and that the ſaid Ezra 

„%, Brother of the Defendants Mary 

ad Mabel, died in the Life time of the 

d Jane, and that the Plaintiff Pit made 

< Purchaſes as aforeſaid. 

This Court having peruſed Precedents 

this Caſe, and adviled with the Judges 

ereupon, declared his Opinion to be 

ir the better clearing of the Caule for 

s determination, and ordered that a 

ryal ſhould be had at Law in a feigned 

tion by Wager, Whether Jane the Re- Lands ap- 

t and Executtix of the ſaid Vill. Shirley l 
d Power, and could by the Will have 0 ry 1 
ade Sale of the Lands in queſtion; and gacies, but no 
loin the next place, whether a Sale by Perſon ap- 
r Executors (admitting ſuch Sale to be P27" 10 
dually made) be a good Sale, And in pur- Wil, and 
ance thereof a Tryal hath been had Up- decreed for 
1 the point aforeſaid, and a ſpecial Vet- the Heir at 
ct thereon found, and ſeveral ſolemn 1 ** 
guments and Debares thereof have been 

fore the Judges of the Common Pleas, 

bo have given Judgment therein for the 
eſendants, and the Cauſe coming again to 


be 
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be heard on the Equity reſerved befor, 

the Lord Keeper aſſiſted with the Judges 

and they having conſidered of the Prece 

dents oftered by the Plaintiff and compar 

the ſame with the Caſe in queſtion, fin 

great difference between them and thi 

Caſe upon the Circumſtances thereof. 

This Court upon the whole Matter, thy 

Will in queſtion being adjudged void it 

Law in the very Conſticution thereof, (ay 

no Cauſe or Colour to make good th 

ſame in Equity, and diſmiſt rhe Plainti 

Bill; but declared this ſhould not be 
Precedent. 

The Plaintiff appealed to the Lords 

_ Parliament, who adjudged and reſolve 

lament, and that the Plaintifis ought to be relieve: 

order the and ordered the Lord Keeper to ſer aſd 

Heir at Law the faid Diſmiſſion, and adjudged t 

1 to Defendants, the Heirs at Law, to come 

the ſaid Premiſes to the Plaintiff Pit an 

his Heirs ; which this Court in Obediene 


Bur the Pur- 
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THE 
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n IV . ea-4| 
F Dignity, Power ad} [uriſdictio 4 . 26 7 


e OF THE . ee 


COURT of CHANCERY. /, 


- 7 430, 
4 aeltion being raiſed in the er Z. 
Court of King's Bench, Whe- |, /, /9 
ther after a judgment given at if 
the Common Law, The Chan- for 5 AY 4 
cery could in any caſe give Relief in E—- ;. i 
quity 2 Or, whether it were not debar- 5. 7 1 
ted thereof by the Statutes of 27 E. 3-7-4 1 
ap. T. and of 4 H. 4. cap. 23. King“ 
James taking notice of that Difference,” 
(and taking himſelf to be the Judge of 4 
the Juriſdictions of his Courts of Tuſtice N,. 
did ſeriouſly adviſe thereupon wich his "_ 
Learned Council, upon whoſe Opinions a 7/44 


7 U nd Ze of, . , | 
Hen "Uo e, be, Hoa fol 


Ver Au 2 72. | 2 oy 
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ſtice, and the Laws of the Realm; but . 


' The Jariſdiflion of the Court 


and Certificate, he did give Judgment 
for the Chancery; and accordingly all I! 
things were in Peace. The Chancery ; 
Court went on in the times of the Lord I * 
Elleſmere, Lord St. Albans, Lord Coven | 7 
try, and all others that were Lord Keepers 
of the Great Seal of England ever ſince l 
(as it had formerly done.) And the then | | 
Lord Chief Juſtice of the King's Bench I * 
did never Queſtion that Judgment, al- 
though he lived many years after, and 
was of four Parliaments, wherein ho had 
both Opportunity and Power to have 
done it, if he had not known that Judg- 
ment to have been given according to ju- 


he deſiſted, and did openly profeſs before 


the Lords of the Privy Council, That he A 
would not maintain a Difference between 8 


the two Courts, nor bring it into Queſti- 
on, whereof Entry was made in the Coun- 1 
cil- Book 26 Junii, 1616. 

Notwithſtanding the Publiſher of his 
third and fourth Books of the Inſtitute ,* 
finding (as it ſhould ſeem) ſome old Notes 


collected, when the Queſtion was on foot d 
and undecided hath taken the Boldnels to ( 
print them long after the Author's Death © 
and therein hath made him to queſtion 4 
all again by mentioning many Calcs * 
wherein divers Perlons had been indicted 0 


in Præmunire upon the Statute of 27 Sl 
0 
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ſor ſeeking Relief in Chancery aſter Judg- 
ments given between the Parties at the 
Common Law, and concluding with [See 
a Privy Scal to the conttary, 18 Juli 
1616, obtained by the Importunity of 
the Lord Chancellor, being vehemently a- 
fraid : Sed judicandum eſt legibus, and no 
Precedent can prevail againſt an Act of Par- 
liament. And beſides, the ſuppoſed Prece- 
dents (which we have ſeen) are not Au- 
thentical, being moſt in torn Papers, the 
reſt of no Credit] Thus far he, wherein, 
To omit how prejudicial 'twould be 
to the whole Kingdom, if that Rule 
were infallible, That no Precedent or 


Preſcription. Uſage or Cultom, ( as cs 4th 
ſome have ſaid ) ſhould prevail againſt an Inſt. 86. 
Act of Parliament, and the Diſtractions it 


might make in Men's Inheritances, if other 
Statutes ſhould be ſo ſtood upon: And to 
omit likewiſe the little. ReſpeCt uſed to 
his ſaid Majeſty's Judgment, and the lit- 
tle Charity ſhewed ro the Lord Chancel- 
lor ( dead long before) that he ſhould 
be ſaid to have procured that Judgment 
by Importunity, being vehemently afraid 
(though 'tis more probable the Fear was 
cllewhere; ) yet ſeeing that the Autho- 
rity of ſuch an Author may have given 
occaſion (to ſome) not only to queſtion 
but to cenſure that Judgment as it ir were 
of dangerous Conſequence, becauſe the 

Uz Judges 


4 


II. 
Heeg. Ad, 


The Juriſdictibn of the Court 


Judges were not called to it; and that 
the King's Learned Council (who made 
that Certificate to his (aid Majeſty ) were 
great Practicers in Chancery, and ſpake 
for their own Ends, I hat the Chancery 
(hen the Statute of 4 ZZ. 4. was made) 
was no Courr to relieve in point of Equi- 
ty: And the more ordinary the Chance- 
ry was, the more Miſchict there was; 
and that there is no need of a Chancery, 
The Judges (can and) in all Ages have ; 
judged in Equity; and that the Chancery I * 
is but an Oficina only to prepare Writs 
for the Common Law Courts to proceed 
upon, Oc. 


In Anſwer to all which "will be requi-. 
ſite to conſider, 


Firſt, The Office, Dignity and Necel- 
fity of Chancellors and Chancery Courts 
anciently in other Commonwealths and 
Kingdoms, and with us. 


Secondly, The. Certificate of King 
James's Learned Council to his ſaid Ma- \ 
jeſty, with the Reaſons therein expreſſed. FF {; 


Firſt in (ancient) Rome the Pretors had I} |, 
Power by the Law Pretoria, to ſupply x 
and correct Laws, Varro lib. 5. de ling. Lat. ( 


And by the Law Corzelia, they were pu- 
| niſhcd 


/ So 2 
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niſhed if they did not judge according to 
Equity, Cicero Phil. 2. 

In the Empire it was ſaid to the Chan- 
cellor Faſces tibi Judicium parent, & dum 
juſſa Pretoriane Sedis portare crederis, ipſam 
quodamodo poteſtatem reverendus aſſumis : 
And Perſona tua refugium ſit oppreſſo, infirmo 
defenſio, prefidium aliqua calamitate concluſo; 
fic enim proprie noſtros Cancellos agitis, ft la- 
ſorum impia clauſi ra ſolvatis, See Spe'man's 
Gloſs. pag. 126. for which he citeth Caſ- 
ſrodore, lib. 12, formul. 1, who wrote above 
1200 ycars ſince. 

Beſides,all Kingdoms, Commonwealths, 
Principalities (and Subjects alſo that had 
Jura Regalia) in all Ages have had their 
Chanceries and Chancellors. The Coun- 
ties Pa latine in England have them to this 
day: Cheſter, Lancaſter, Durham, Cc. The 
Earls of Peml root, the Lords of Glamor- 
gan, and other Lords Marchers had their 
Chancer ies and Chancellors before the Sta- 
ture of Wales, 27 H. 8. 

But for the Antiquity and Dignity of 
the Chancery Court and Chancellor of 
England, it is obſerved, that Milſinus 
was Chancellor to King Athelſtane, (for 
ſo he is called in a Charter granted to 
the Abby of Malmabury; that Turketu- 
lus was Chancellor to King Edward the 
Elder, and to King Edmund and Eared 
( [ngulphus) Adulphus to King Edgar, A.- 

1 


fins 


The Juriſdifion in the Court 


ſius Abbot of Ely to King Etheldred, who 
did ordain and grant, , op the Church 
of Ely ſhould then and always hold the 
Dignity of Chancellor in the King's 
Court, Hiſtor. Elienſ. That King Alfred 
had a Court of Chancery, 4 Iuſtitut. out 
of the Mirror, cap. 1. ſect. 3. and cap. 5 
who ſaith, That 'rwas ordained by King 
Alfred in Parliament, that every Man 
ſhould have a Writ Remedial out of the 
King's Chancery, which it may be the Au- 
thor of that Book ( 4ndrew Horn) meant 
of ſuch a Courſe to ſend for the Parties 
as was then uſed; for if he meant Writs 
under Seals, as they iſſued out of the 
Chancery in King Edward the Second's 
time when he wrote, clearly he was 
miſtaken; for there could be no Writs 
under Seals in King Alfred's Days, neither 
he nor any of thoſe former Saxon Kings u- 
ſing any; for Scals came in with the Nor 
mans, The Saxon Kings manner was to 
ſubſcribe their Names and Croſſes to 
Charters, Ingulphus, Camden. 444. Selen 
Titles of Honour, 785. Some have ſaid 
that King Edward the Confeſlor uſed 3 
Seal, and that his Chancellor had the 
Cuſtody of it; bur that he learned in 
Normanay, having lived long there be 
fore he was King; and then it muſt nc 
ceſſarily follow that the former Kings 
having no Seals, there was RY 
W EM 4 RX Ule 
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uſe of a Chancellor, and of a Court of 
Chancery in thoſe Days (if there were a 
Chancery diſtinct from the King's Court 
which cannot be ſhewed: ) For in thoſe 
days there were no other Courts but rhe 
Sheriff's Court in the Counties, and the 
King's great Court in Aula Regis, where 
the Chief Juſtice of England, the Chan- 
cellor, and the Prelates and Earls were 
the Judges, (whence only thoſe Remedial 
Writs iſſued) then to be an Offtcina 
only to ſeal Writs and Commiſſions for 
the Law Courts to proceed upon, when 
neither Seals nor Writs were uled, nor a- 
ny ſuch Courts as now in Weſtminſter- 
Hall. And what other ule could there be 
of that Court, or what could there be to 
denominate them Chancellors ; but (as 
tis ſaid before of the Chancellor under 
the Emperors ) to relieve the diſtreſſed, 
to defend the Weak, to be a Refuge for 
the wronged, and to looſe the wicked 
Bands, wherewith the poor guiltleſs Man 
was oppreſſed by the Rigor of the Laws, 
which is a lively Deſcription of the Ot- 


fice of the Lord Chancellor at this Day, Paſquivr Re- 


cherches, 


and for which Cauſe (faith one) a Chan- P. g. 38. 


cery was ordained. 
Mr. Lambert ſpeaking of the Court of 
Chancery, ſaich, That whenſoever this 
Court of Equity did firſt begin to be a 
diſtinct Court, the Power thereof was al- 
U 4 Ways 


The Juriſaiflion of the Court 
ways in Exerciſe, and by a Compariſon 
of two Herbs, which of themſelves are 
Poiſon, but mingled together do make 2 
wholeſome Medicine; he ſheweth the Ne. 
ceſſity of Courts of Equity as well as of 
thoſe of the Laws: For further Proof here. 
of, it will be requiſite, that we look high- 
er how the Laws were adminiſtred in this 
Kingd m in former Times. 

It is apparent that in the Saxon Times, 
the ordinary Courts of Juſtice, were kept 
in the ſeveral Countics and Hundreds 
where the Senator or Alderman, Greve 
or Sheriff, with the Biſhop or his Arch- 
Deacon were the Judges, Quorum alter 
Jura Divina alter humana populum edocet, 
Vid. Leg. Edgari, cap. 5. & Leg. Canuti, 
cap. 16, 17. In ſome Cales the Biſhop 
was the ſole Judge as in Cauſa frattionis 
fidei (which is a caſe of breach of Pro- 
miſe, and of 'Truſt now relieved in Chan- 
cery ) Vid. Leg. Alfredi, cap. 1. In ſome 
Caſes the Senator, &. was ſole Judge; 
in ſome Caſes both were Judges ; of the 
Biſhop's Power, Sce Leg. Edwardi Con- 
feſſoris, cap. 3. 5, 7. If any Man found 
himſelf aggrieved with the Judgments 
in thole Courts, he might appeal to 
the King himſelf, Leg. Edgari, cap. 2. 
Nemo in lite Regem appellato, niſi quidem 
domi Juſtitiam | conſequi aut impetrare non 
poterit, fin ſummo jure domi urgeatur ad Re: 
RT | : 8 
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, ut is onus aliqua ex parte allevet prove» 
, Which is plain, that the King will 
lieve him in Equity after Judgment, 
hich ir ſeemeth was done by his Chan- 
lor, who always was a Clergy- man in 
jc great Court in Aula Regis. 

William the Conqueror made an alte- 
tion in thoſe Courts; for by his Char- 
to Remigius (the laſt Biſhop of Dor- 
fer and firſt of Lincaln) he did ordain, 
hat no Biſhop or Archdeacon ſhould 
Id any more Pleas in the Hundred, nor 
ould bring any Cauſe which concerned 
e Government of Souls to the Judg- 
ent of Secular Men; but that the Bi- 
ops ſhould judge of ſuch Cauſes them- 
yes in ſuch places as they ſhould ap- 


p Wint; and that no Sheriff, Greve or Of- 
's Wer of the Kings, nor any Lay Man 
» Would intermeddle with any Laws which 


d belong ro the Biſhop, Vid. Selden Net. 


e Eadmer. pag. 167. 168, where many 


uthorities for that Charter arc cited; 
t afterwards the Biſhops did continue 
(it in the County Courts, as appeareth 
the Laws of H. 1. cap. 7. and 31. But 
was not long before they did erect 
cir Conſiſtories by virtue of that Char- 
r of William the Firſt. And then the 


4d 


Den 


durts of the Counties and Hundreds 
aled, and remained after in the King's 
5 higheſt 


1 
"4 


_ 
* 


clicf of Equity and Conſcience in the 


10 


one Court called Aula Regis) did follo\ 
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higheſt Court in Aula Regis, out of whit 
Court of Aula Regis the four Courts 
Weſtminſter, Chancery, King's Bench, Conif 
mon Pleas and Exchequer, were derived 
and the Kings have ever ſince in the 
Courts of Chancery juſticed and relicy, 
their Subjects from the Rigor and Extr, 
miry of Law by the Rules of Equity an 
Conſcience, ro which the Kings of th 
Land are {worn, as well as to do juſtie 
according to the Laws, See Lepes E. 
wardi Confeſſoris, cap. 17. and King Rich; 
the Firſt's Oath in Hoveden fo. 374. an 
Bradlon lib. 3. cap. 9. ſcct. 1. 2, where h 
ſaith, That the King's Oath is to judge; 
all things according to Equity and Merc 
And Raſtell has the ſame in French in h 
Abridement of Statutes printed 1528. Th 
Word: are, (ue il face fair en toutz | 
jugements owel & droit Fuſtice ove diſcreſil 
& miſericordie. See allo Walfingham pq 
193. of King Rich. 2d's Oath, whereby 1 
appeareth that the Kings of this Realm ar 
bound by their Oaths to adminiſter Ju 
ſtice with Diſcretion and Mercy, which can 
not be done when Extremities of Forkci 
tures and Breaches of Truſt may not b. 
examined, and the Parties relieved becauk 
of a precedent Judgment. 

Theſe four Courts ( then included i 


. 


the King's Court, whereupon they were 


alter 


f 
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wy terwards called Courts; but by the 

eat Charter granted by King John, and ys. Seiden 
er by King Henry zd (in the third 5% an anci- 
car of his Reign) which he renewed 65 * 
ich ſome Alterations in the gth Year, 3 H. ;. 
eing the 18th year of his Age, The Com- 

on Pleas was appointed to be holden in 

place certain, and not to follow the 

ing's Court; yet the Chancellors and 

udges of the King's Bench did long after 

allow the King's Court, as appeareth by 

he Statute Articuli ſuper Chartas, 28 E. 1. 


lp. 7. 

Bur King Edward the Firſt being weary 
the great Power of the Chief Juſtice 
f England (and willing to be rid of 
him ) did appoint more to be Judges of 
riminal Cauſes. And then the King's 
hench began to be a diſtin Court, and 
the Law to be a Profeſſion and a Study, 
ind Students of the Laws to be Pleaders 
nd Judges. Pleadings ( faith Sir Edw. 
luke x Inſt. 304. b.) came to Perfection 
n Edw, the 3d's time, if that may be 
called Perfection which hath been the 
Cauſe of many Suits, and that many have 
oft their Lands by omitting or miſtaking 


Word in Pleading when otherwiſe 
they had good Right. For Legis verboſe 
es plirimæ: And then the Chancery and 
Exchequer alſo came to be ſeveral Courts. 
lLeneral Cuſtom (faith the Docter and Stu- 

. dent) 
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dent) is the Ground of the Courts 
Chancery, King's Bench, Common Ple: 
and Exchequer, Lib. 1. cap. 7. 

But the Authority of the Chief Juſtic 
being now divided amongſt many, v 
are equal Judges in the King's Bench cou 
not make that Court greater than it v 
before: And the reaſon alledged that 
ſhould be Superior to the Chancery, þ 
cauſe ir hath the Stile of Coram Ry 
whereas the Chancery Stile is Coram Re 
in Cancellaria. And Additio probat Mi 
ritatem ſeemeth Trivial; for neither will 
the Stile of the King's Bench Court (whe 
it was in the Chief Juſtice alone) alwa 
Coram Rege without Addition, b 
ſometimes Coram Rege de tempore Fug 
Bygod Juſticiarii Angliæ; and ſometim 
Coram Flugone Bygod Fuſticiario Angi 
not Coram Rege 44 H. 3. Notes upe 
Forteſcue, pag. 5. 

Neither . the Rule always hold th 
Additio probat Minoritatem, unleſs it be 
ſpeci iu ejus cujus eſt Additio. For this At h 
dition is not in teſpect of che King's Bend 
but in reſpect of the King's Council alt 
called the Star · chamber, becauſe they (al 
in a Chamber ſo called. 

For Writs iſſuing out of the Chance 
(of the ſame Form, and under the far 
Seal ) returnable ſome before the Coun - 
cil, ſome in Chancery, there was a 4 | 

ceſſi 


ſſi 
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ſſty to make a Difference in the Re- 
ms, otherwiſe no Man could have 
nown Where to have appeared; and the 
Wopcarances before the Council being Co- 
n Rege & Concilio, the other muſt 
jention the Chancery, in which reſpect 
at Addition was made, and not in re- 
ect of the King's Bench; and ſometimes 
he Appearances in Chancery were coram 
ge without Addition, Vid. Stat. 1 E. 3. 
And by the ſame Rule the King's 
knch would be above the Stat: chamber 
ſo, becauſe the Stile of that Court is 
ram Rege & Concilio, which is an Addi- 
on. 
But for a truer Mark of Superiority the 
bancellor is Secundus a Rege, The Te- 
of the Chancery is Meipſo whereas 
e Teſte of the King's Bench is Johanne 
rampſton Milite. 
And it cannot be denied, but that the 
ord Chancellor is above all ge of 
e Laws, both here, in Fance and elſe- 
here. The Lord Mayor of London is 
reſented to him as to the Chief Juſtice 
England. He giveth the Oath to all 
e Judges. And 20 E. 3. cap. 3. It is or- 
zined by the King, &c. That all Ju- 
ces of Oyer and Terminer, and all Juſtices 
Aſſzes and Gaol Delivery and their 
ociates ſhall firſt make ſuch Oath in 
rain Points as to them thall be enjoy ned 


by 
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in the Exchequer Chamber, the Lord Cha 


The Furiſdifion of the Court 


by the King's Council in Chancery beſo 
their Commiſſions be delivered to them. 

I hope twill not be (aid, but that P. 
cedent and Uſage (may and hath) pr; 
vailed againſt this Act; for there is no ſuc 
Oath now taken, either by the Juſtices 
Oyer and Terminer, nor by the Jultices « 
Aſſizes, nor their Aſſociates. 

And farther, the Lord Chancellor x 
mitteth all the Judges into their Place 
and ſitteth above them in their oy 
Courts; callech the Chief Juſtices the 
ſelves to aſſiſt him in Chancery, as t| 
Lord Coventm did the Lord Bramſton, whe 
he had no Voice, but was an Aſſiſtanto 
ly. And when all the Judges are aſſembl; 


cellor ſitteth above them, and delivere 
his Opinion: So did the Lord Elleſmere if 
the Caſe of the Poſtnati. He granteth li 
junctions to ſtay the Proceedings of thi 
and the other Courts. Beſides, it the Lo 
Chancellor did not grant out Writs u 
Courcs of Common Pleas and King's Bene 
would fit ſtill and have nothing ro « 
And before the Statute of Magna Chu 
ne uled to deny them; nor did he gra}, 
any Writs then but upon great Fine; 
(Doclor and Student cap. 8.) Some Wi) 
which Fines had been before that rin; 
moderated by King John by his Char, 
7 Febr. Ann. I. in libro Chartarum Arch; 


Pp! Ml 
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jp Cant, And if the Regiſter be the 


n. Wolt ancient Book of the Law, (as it is 
1 4 Inſtitut. 140, out of Watura Bre- 
,) it will follow that the Chancery is 
uc 


ke moſt ancient Court; for all thoſe Writs 
ere framed and ſealed in the Chan- 
ry, and without ſuch Writs thoſe other 
ourts could not proceed. And the Mir- 
r laicth, That Caſes were judged accord- 
W co Equity, before the Cuſtoms of the 
calm were written and made certain, 
ip. I. Sec. 3. 
By all which it followeth ; Thar the 
hancery is the Superior Court. 
Nor let it be ſaid, that there is no need 
a Chancery, becauſe that the Judges 
can and) in all Ages have judged in E- 
"Muicy : For although no Man did ever 
loubr of their Abilities; yet that they 
ver did judge in Equity (otherwiſe than 
Ws by Commiſſion when they fit in Chan- 
ery) or that there is any Remedy at Law 
ya Writ of Error after Judgment for E- 
Juity, is more than can be ſhewed; cer- 
ainly ſuch a Writ was never ſealed in the 
-hancery ; but that ſaying ſhewerh, that 
here is need of a Chancery, and of Equi- 
"FW after Judgments at Law, and then the 
ueſtion will be (not of the thing, but) 
ho ſhall be the Judges of it. And that 
Wainly is fitteſt to go as it was wont 
as Jupiter ſaid of the Weather / and 
not 


1 
hl 


E 


Lateranenſe 
Anno 1215. 
cap. 18. 


Chancellors, how would they execy 
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not now to be transferred to a new Judic T 
rure. 


And if the Judges ſhould be mat 


that Power? Can they examine any M; 
upon Oath, whether he have received: 
(or part of ) his Moncy upon a Bond « 
Mortgage? Or whether he have brok 
a Truſt? And will they examine Wi 
neſſes viva voce; or grant Commiſſio 
into the Country? And how ſhall tho 
be publiſhed 2 And if they ſhould do: 
this, were not this to erect a Coun 
Chancery in themſelves, and to confouy 
the Courts of Equity and Law together 
It might better be ſaid that there is 
need of Tryals by Juries: For Tryals f 
Criminal Caules were by Ordeal till N 
And then becauſe a General Council ha 
taken away that kind of Tryal, the Ki 
wrote to the Juſtices /tinerants to punil 
ſome, leaving it to their Diſcretions ho 
to proceed againſt ſuch other Offende 
And certainly the Lord Chancellor a 
that Court are as able to judge a Cau 
upon hearing of Witneſſes, as Twelſſe 
Country Jurors. No other Countries ha 
any ſuch Tryals; but there is no Cou 
try but hath Chancellors and Courts 
Equity to mitigate the Rigor of thi 
Laws, which Rigor cannot appear d 
Judgment be paſſed; for before the C 
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be adjudged, who can know whether the 
Law be rigorous or no? If therefore after 
judgment there ſhali be no Remedy, then 


the Rigor of the Law cannot be mitigated, 

"VE which were not, Saum cuique tribuere; but 

N archer Diſcedere ab equitate, ſ quendo ſubtili- 
tate's 

. And as to the Objection, that by this 

„i acute providing againſt a Superior Court, 


viz. the Parliament, all Inferiors are com- 
prehended, to which end rhe Archbiihop 
of Canterbury's Cale upon the Statute of 


other that 'tis an Abſurdity ro ſay, That 
the King is within this Statute and the 
Parliament, and not the Chancery; Ir 
may be an(wer'd, That "tis no general Rule, 
That becauſe an Act is made againſt a Su- 
perior it ſhould therefore bind all Inferi- 
ors; for the Statute of 1 Eliz. That no 
archbiſhop or Biſhop ſhould alien to any 
object, did not extend to Prebends, Par- 
lons, & c. though they were Inferior and 
Subordinate to the other. But che Cale 
of the Archbiſhop of Canterbury was (e 
n verſo) that the Superior was not bound 
ey an Act made againſt an Inferior, as 
may appear by che Acts of 31 H. 8. 13 El. 
and of Weſt. 2. therein mentioned. 

Neither is there any Abſurdity at all; 
or if the King aſſenting to that Act had 
meant to abridge the Chancery, "tis pro- 
* bable 


5 2 Coke 46. 
13 Eliz. was alledged. And as to the Mor 420,534: 


18 


Ihe Juriſdifion of the Court 


bable the Chancery would have been 


named in it; but the King intending that 
that Act ſhould only extend to Pleas of 


the Crown, by the Words ( Plee yojal) 
there was no neceſſity of naming the 
Chancery that medled with no ſuch Pleas; 
and in other Pleas, neither the King nor 
Parliament arc bound by this Statute, as 
may appeat by the continual Practice ever 
ſince. 

And where it is ſaid, That the more 
ordinary the Chancery is, the more Mil- 
chief there is; ſo it is ſaid the more Phy- 
ſicians the more Diſeaſes; yet the Diſea- 
ſes are not in the Phyſicians, nor the 
Miſchiefs in the Chancery: They are in 
the multiplying of Wickedneſs, and that 
Men ſeck to take advantages by extremi- 
ties of Law, which the Chancery doth 
Remove or Mitigate by the Rules of E- 
quity. 

Of the Neceſſity of the Court of Chan- 
cery, ſee more hereafter, where the Incon- 
veniencies (if it ſhould not relieve after 
Judgments ) are mentioned. 


Secondly, concerning the Certificate, 
and the Perſons and Qualities of the Re- 
ferees; they ate all known to be of great 
Worth and Learning, great Practicers in 


the Law Courts as well as in Chancery, 


and very ſhortly after were advanced » 
3 the 
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the chiefeſt places in both; they were all 
then of his Majeſty's Learned Councel, and 
one of his Privy Council {worn to give 
the King true and faithful Counſel; when 
they ſhould be required; and in this Caſe 
they were required, and liad time to de- 
liberate, and they did return their Opini- 
ons to his Majeſty under all their Hands, 
which do remain. And can any Man 
think that they (being Men of ſuch Note) 
would in ſuch a Cale, as concerned the 
juriſdiction and Proceedings in this High 
Court of Chancery ( whereof his Majeſty 
himſelf was to give Judgment) reſpect 
their Practice in Chancery, and their own 
ends before their Reputations, Allegiance 
and Oaths to his Majeſty 2 For they were 
as much {worn to give their Opinions (in 
this Caſe) truly and faithſully, as the 


judges are when they deliver their Opini- 


ons in Parliament; or when they go their 
Circuits, or fit in Chancery. 

Neither was the Conſequence ſo dange- 
rous in that the Judges were not called to 
it, for it was a Queſtion of Juriſdiction of 
Courts; and if Judges ſhould judge of Ju- 
tiſdictions they might bring all under them- 
ſelves; therefore neither the Judges, nor 
the Lord Chancellor, nor any of the Chan- 


cery were adviſed with (for they might 
be taken to be Parties) but the King did 


adviſe with his Learned Councel, who were 
X 2 indif- 
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indifferent, and ſworn to give him faithful I n 
Counſel (as is ſaid.) And he was a judici-Y 1; 
ous King, and knew beſt with whom ito: 
was fitteſt for him to adviſe. 3 
A «rf aytþ 4. As concerning the Certificate, it will I in 
2 eu. g not be amils to fer down the Subſtance of 


„„ the whole Proceedings therein, and the 
A] Ne; - 


X a H Z/ pre 


Reaſons and Principles of Law, which 
the ſaid Referees expreſſed and delivered 
to his ſaid Majeſty as they are recorded. 
His ſaid Majeſty being informed of this 
Difference between his two Courts of 
Chancery and King's Bench, and being 
informed that there were many Precedents 
in the Chancery in the Times of King 
Henry VII. and continually ſince, where. 
of a Note was delivered to his ſaid Ma- 
h jeſty, That ſuch as complained there tc 
| be relieved in Equity after Judgments at 
Common Law, (in caſes where the Judge 
could not relieve them) directed, That 
his Attorney-General calling to him the 
reſt of his Learned Councel ſhould per 
ule the ſaid Precedents, and certifie his 
Majeſty the truth thereof with their Op! 
nions. 
| Whereupon they returned to his Ma 
jeſty this Anſwer as followerh : 
rhe / According to your Majeſty's Command 
7/* ment we have adviſedly conſidered of thi 
Note delivered unto us of the Prece 


dents of Complainings and Proceeding 
1 
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n Chancery after Judgments at Common 
-Y law; and have alſo ſeen and peruſed the 
t Originals, out of which the {ame Note 

was abſtracted; upon all which we do 
| find and obſerve the Points following. 


We find the (ame Note is fully verified 
hand maintained by the Originals. 
d We find, that there hath been a ſtrong 
Current of Practice of Proceeding in Chan- 
isFcery after Judgment, and many times af- 
olWter Execution, continued from the begin- 
ning of King Henry VII's Reign unto the 
time of the Lord Chancellor that now is, 
both in the Reigns ſeparatim of the ſeveral 
Kings, and in the times of the ſeveral 
Chancellors, whereof divers were great 
Learned Men in the Law, it being in cales 
where there is no Remedy for the Subject 
by the ſtrict courſe of the Common Law, 
unto which the Judges arc (worn. 

We find, Thar the Procecding in Chan- 
cery, hath been after Judgment in Acti- 
Ions of ſeveral Natures as well real as 
perſonal. 

We find, it hath been after Judgment 
in your Majeſty's ſeveral Courts, the King's 
Bench, Common Pleas, Juſtice in Eyre. 
We find, it hath been after Judgmentob- 
Wained upon Verdict, Demurrers, and where 
Wrics of Error have been brought. 


X 3 We 
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We find in many of the Cauſes, chat 
the ſaid Judgments are expreſsly mention. 
ed in the Bills in the Chancery themſelves 
to have been given, and Relief prayed 
thereupon ſometimes for ſtay of Executi- 
on, {ometimes after Execution, of which 
kind we find a great Number in King 
Henry the VIIth's Time. | 

We find the Matter in Equity laid in 
ſuch Bills, in moſt of the Caſes, to have 
been Matter precedent before the ſaid 
Judgment, and not Matter of Agreement 
after. 

We find in the Caſes, not only the Bil 
preferred, bur Motions, Orders and In- 


—— ens 8A TC 5 


junctions, and Decrees thereupon for dil- 


charging and releaſing of the Judgments, | 
or avoiding the Poſſeſſion thereupon ob- 
rained ; and ſometimes for the mean Pro- 
fits, and the Releaſe of the Coſts, Oc. 
Me find in ſome of the Caſes, that this 
very Point (that Judgment hath been 
given) hath been ſtood upon by the Dc 
fendants, and alledged by them by way 
of Demurrer, and over-ruled. 

We find, that the Judges themſelves in 
their own Courts when there appeared un- 
ro them Macters of Equity, becauſe they 
by their Oath and Office could not ſtay 
the Judgment, (except it were ſome ſmall 
time) have directed the Parties to ſeek 
o - 


Rules of the Common Law, and the Mat- 
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We find that ic hath not only been done 
in the times of the ſeveral Chancellors, 
but by the Judges themlelves, and that 
without Difficulty, while they fate in 


| 

Chancery in the Vacancy or Abſence of h 
the Chancellor. | 
We find the Hands of ſundry principal 12. j 
Counſellors at Law, whereof 17 of \ 
them are not Judges, and ſome of them l 


now in chief place ro Bills in this kind. 

. Laſtly, there were offered to be ſhewed x. | 

unto us many other Precedents, whereof | 

we heard ſome read, and found them to | 
þ 
| 


the Note. FAT 5 (4 - - | 
And afterwards a Caſe was preſented to 7, oe 
his Majeſty as followeth. e, ee, 7 e.. | 


FT 2 "te 


e ee, 

The cat. A ac, e eee, 

a | P10 lO AA & 7 

A Hath a judgment and Execution Ape, t 1 1 
„in the King's Bench or Common / © ' 
Pleas againſt B. in an Action of Debt of 
1000 J. and in an Ejectione Firmæ of the 
Manor of D. B. complains in the 
Chancery to be relieved againſt theſe 
Judgments according to Equity and Con- 
ſcience, allowing the Judgment to be 


lawful and good by the Rigor and ſtrict 


ter in Equity to be ſuch as the Judges ot 
the Common Law being no Judges of E- 
X 4 quity, 


ny Statute of Præmunire, then by what 


- Conſcience and Equity excluded, banilh- 
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qui'y, but bound by their Oaths to do 
the Law, cannot give any Remedy or Re- 
lief for the ſame, either by Error or At. 
taint, or by any other means, 


Queſtion. 


Whether the Chancery may relieve B. 
in this or ſuch like Caſes, or elſe leave 
him utterly remedileſs and undone? And 
it tae Chancery be reſtrained herein by a- 


Stature, and by what Words in any Sta- 
rute is the Chancery ſo reitrained, and 


ed and damned 2 


Which Caſe his Majeſty referred again 
to his {aid Attorney and Learned Councel, 


calliag to them the Prince's Attorney, who 
returned this Anſwer. 


At ul. According to your Majeſty's Command: 


5 


fee Rs. 
tn A (47% 7 . 
ige. 17.7. » and of the Starutes as well thote of Pre: 
JU ii cdi munire, as others as far as (we take it 


ment we have deliberately adviſed of clic 


Caſe ſent unto us by the Lord Chancellor, 


may concern the Cale. And for our bet- 
ter Information herein, we have thought 
fit to ſend for, and peruſe the Original Re- 
cords themlicives remaining in the Tower 
of London, of thote Statutes nor only 

appear 
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ppearing upon the Rolls, but alſo upon 
de Original Roll of Petitions in Parlia- 


ie Warrant to the Rolls of Parliament. 
ye have taken into conſideration as well 
ook Law, as divers other Ads of Par- 
ament which may give light unto the 
ature, whereupon the Queſtion proper- 
grows, together with ſuch ancient Re- 
ords and Precedents as we could find, as 
ell thoſe which maintain the Authority 
the Chancery, as thole which ſeem to 
mpeach the ſame. And upon the whole 
atter we are all of Opinion, That the 
nancery may give Relief in the Caſe in 
Queſtion ; and that no Statute of Pre- 
wire or other Statute reſtraineth the 
ame, 

And becauſe we know not, what uſe 
our Majeſty will be pleaſed to make of 
his our Opinion, either for the time Pre- 
ent or Future, we are willing to ſhew 
ome Reaſons of the ſame, not thinking 
t to trouble your Majeily with all thole 
Things, whereupon we have grounded our 
ves, but ſelecting out ſome principal 
Ihings which moved us to be of this our 
pinion, to the end the ſame may be a 
ler Object of your Majeſties Princely 
udgment, whercunto we always ſubmit 
ur lelves. 


nent, with the Kings Anſwers, which | 


And 


26 


the Practice or Cuſtom paſſeth not amonj 


ſhould lie under ſo heavy pain as Pri 
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And firſt of all, we muſt lay for a ſur 
Foundation that which was contained i 
our former Certificate, concerning th 
continual Practice by the ſpace of Six 
ſcore Years, in the times of King Hin 
VII, King Henry VIII, King Edward Vi 
Queen Mary and Queen Elisabeth, of thi 
Authority; and that not only in tho 
Times, when the Authority was manage 
by the Biſhops, which might be thoug| 
leſs Skilful or leſs Affectionate towards thi 
Laws of the Land, but alſo by dive 
great Lawyers, which could not but bot 
know and honour the Laws as the mean 
of their Advancement; Sir 1 homas Mz 
the Lord Audely, the Lord Rich, Sir Ni; 
cholas Bacon, Sir Thomas Bromley, Sir 70, 
Pickering. 6 

And further, that moſt of the lat 
Judges of the Kingdom, either as Judge 
when they ſate in Chancery by Com 
miſſion, or as Counſellors at Law, whe 
they did (et their Hands to Bills, have 
their Judgment and Counſel upheld th 
ſame Authority. And therefore toraſmuc 
as *tis a true Ground, that Optimus Legi 
Interpres eſt Conſuetudo, eſpecially whe 


vulgar Perſons, but among the moſt hig 
and (cient Magiſtrates of the Kingdom 
And when alſo the practiſing of the fam 


mnnir 
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znire, this is unto us a Principle and moſt 


Wnplicite Satisfaction, That thoſe Statutes 
Pught not to be conſtrued, to extend to 


his Caſe. And this of it ſelf we know 
s of far more Force to move your Majeſty 
han any Opinion of ours, becauſe Kings 
re fitteſt to inform Kings, Chancellors 
o teach Chance!lors, and Judges to teach 
ſudges. h 

But of our Science and Profeſſion, we 
ave thought fit to add theſe farther Rea- 
ons, and Proofs very briefly, becaule in 
0 ancient a Profeſſion of Juriſdiction we 
old it not fit ro amplifie. 

The Statutes upon which this Queſtion 
rows are principally two; whereof one 
the Statute of Premunire, and the other 
$a Starute of ſimple Prohibition. That 


f Præmunire is that of 27 E. 3. cap. I. 


The Stature of ſimple Prohibition is the 


Wcarute of 4 H. 4. cap. 23. There be di- 


ers other Statutes of both Kinds, bur the 


Queſtion will reſt principally upon theſe 


vo as we CONCEIVE. | 

For the Statute of 27 E. 3. It cannot 
n our Opinions extend unto the Chance- 
y, for theſe Reaſons. 1 | 


Firſt, Out of the Miſchief, which the 
tatute provides for and recites, viz. That 
uch Suits and Pleas againſt which the 


Fratute is provided, were in Prejudice 


. | and 


27 


28 


eſpecially before the Disjunctive in th; 
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and Diſinheriſon of the King and hi 
Crown, which eannot be applied to thy 
Chancery; for the King cannot be diſn 
herited of Juriſdiction, but either by thi 
Foreigner or by the Subject, but never 
his own Court. 

Our of the Remedy which the Statuti 
appoints, viz. That the Offender ſhal 
be warned within two Months to be befor 
the King and his Council, or in Chance 
ry, or before the King's Juſtices of thi 
one Bench or the other, &c. by whic 
Words 'tis oppoſite in its ſelf, that thi 
Chancery ſhall give borh the Offence ani 
the Remedy. | 

Our of the Penalty, which is not on 
ſevere, but hoſtile, namely, the Offen 
der ſhall be put out of the King's Prot: 
ction 3 which Penalty altogerher ſavoui 
of adhering to foreign Juriſdiction, and 
would never have been inflicted upon a 
Exceſs only of Juriſdiction in any of thi 
King's Courts, as the Court of Chan 
cery. 
Out of the Statutcs precedent and ſub 
ſequent, as 25 E. 3. cap. i. and 16 K. 2 
cap. 5. which are of the ſame Nature, an 
cannot be applied but to foreign Courts 
for the Word [Alibi ] or [| Eiſewherc 
is never uſed but where Rome is named 


Starute, which only gives the Colour, 


. Uh 
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iz, That they which draw any out of 
Je Realm, in Plea whereof the Cogni - 
ance pertaineth to the King's Court, or of 
hings whereof Judgments be given in the 
ing's Court, or which do ſuc in any o- 
her Court, to impeach the Judgments 
Wiven in the King's Court. This laſt Diſ- 
unctive, we ſay, which muſt go farther 
lan Courts out of the Realm, which are 
ly provided for (by the former Branch) 
Moth ſufficient Matter to work upon in 
elpect of ſuch Courts, which though 
ey were locally within the Realm, yet 
n Juriſdiction were ſubordinate to the 
orcign, ſuch as were, the Legatc's Court, 
he Delegates Court, and in general all. 
he Eccleſiaſtical Courts at that time, as 
us expreſsly conſtrued by the Judges, in 
E. 4. fo. 6. 

In this, the Sight of the Record of 
he Petition doth clear the Doubr, where 


Idain a Remedy againſt thoſe, which 
urſue in other Courts, than in his own, 
gainſt Judgments given in his Court, 
hich explains the Word || other ] to be 
ther than the King's Court. 

With this agrees notably, the Book of 
ntries, which tranſlates the Words in o- 
her Court, not | in alia Cur'] ſed in ¶ alie- 
1 Curia. ] | 


1 


ed 
this 
ur, 
Ui 


This 


ie Subjects do ſupplicate to the King to 


29 
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7. This Statute of 27 E. 3. being in Cor 

roboration of the Common Law, as j 

ſelf recites, we do not find in the Regi 

ſter any Precedent of the Writ, Ad Cy 

Regis, which are framed upon theſe Caſcsſſ ( 

that were afterwards made penal by Pr 
munire, but — againſt the Eeclefiaſlic 

Courts. 

8. Laſtly, We have not found any Prece 

dent at all of any Conviction upon the 

Statutes of Premunire of this Nature fot 

Suits in Chancery, but only two or three 

Bills of Indictment preferred, Sed njhil in 


Jere iy; mw venit for ; ought 2 — 5 A 


2-4 FEE ,, - 
2 72 . which Ræalons, There is no Anſue 
. 2 1, \at all given (in thoſe Inſtitures ) no 
| Ze 5 64/7 08 otice taken of them, but of the Pri 
| Ts 25 deal for the Inrollment of King Fame! 
i; Judgment grounded upon them whict 
appears to be 28 Years before the pub 
4\liſhing of thoſe Books (ſo long that Jude 
ent reſted in Peace) only againſt i 
aſt Reaſon there is mention made of ſom 
ndictments preferred upon this Statute 
iz. againſt ZZeydon, Lloyd, Dewſe, Heal 
pur they do rather confirm than refut 
hat Reaſon ; for tis not ſaid (uid int 
ſwenit. There is no Precedent alledged ( 
any Convictioa upon thoſe Indictments 
and a Man that is indicted is not thereto 


guilty. And as to the other againit 5 
Anti 
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inthony Mildmay, who in the ſaid Inſti- 
ures (is ſaid to have purchalcd ) and| 
eaded his Pardon: That doth not prove 
im guilty neither; for any Man that hath 
z Coronation or Parliament Pardon will | 
acher plead it than be troubled with a2 


rangling Adverſary; or will purchaſe a 
Pardon rather than run ſo great a Danger, 


the Penalty of a Premunire, upon the 
rerdic of Twelve Men, when he is 


oubtful that the Judge's. Opinion may be 


gainſt him, and that he would declare 


be Law to be lo. 
And farther, tis obſervable, That this 


tatute is not fully recited in thoſe Inſti- 


tes for it ends at thoſe Words ¶ Eient 
ur] ſo the Clauſe of the Remedy, which 
to be given by the Chancery, which 
loweth, and is mentioned in the ſecond 
deaſon, is not recited ; although the Re- 
nedy, which is to be given by the Judges, 
recited afterwards in the ſame Chapter, 
1. 125. 


Neither are the Words en autri Court |] 


ell tranſlated, for they do nor ſignifie 
s tis there) 175 any other Court] where 
he Word | any] is added mote than is in 
ie Original; but [In the Court of ano- 


ter} [ In alterius Curia] for | autri] can- 
ot agree with Court, they differ both 
i Cale and Gender, The ſame Word is 


led in the Laws of William the Firſt, 
cap. 
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cap. 14. Ki. alteri eſpouſe purgiſt; Qui ſpon; 


alterius vitiaverit not | aliam] And cap. 3; 
Li naifs qui departes de ſa terre dunt il ef 
nez event à autri terre, nuls nel retenget, & 
Nativus qui diſcedit a terra ubi natus eſt, & 
venit ad terram alterius, nullus eum retineat 
And again in the ſame Chapter in the 
| ſame Senſe. And 14 E. z. cap. 2. Pr. 
| ſentments que nous ſerrent devolutz en aut 
| aroit. And 25 E. 3. cap. 1. bis, and cn 
2. Que le Roy ne prendroit title a preſent 
4 nully Benefice en au'ri droit &c. I hat thi 
King will not take Title to preſent in thi 
Right of another Man, &c. And in man) 
other Places; bur it is always underlioo 
[ of another] not | any other] as is then 
tranſlated: And then the Senſe mult be 
Pramunire \ That whoſoever (ball ſue in another Mat 
hath now no Court than the Kings, ſhall, &c. whicl 
place, ſeeing . | f | 
there 11: m no doubt was the intent of this Statut 
pleading. A- ſas is touched in the Fifth and Sixt 
Er rind Reaſons, to which there is no Anſue 
Smith's Com. given. | 
men-wealth, . 


wet nh | And ſo the Chancery (being the King 

Court and not the Court of another) ca 
not be within this Statute, no more thi 
the King's Bench. For Judgments given 
| che Common Pleas are examined and tt 
| verſed by Writ of Error in the King 
| 


Bench; but Writs of Error (nor Attain 
| being excepred out of chis Statute, . 
4 | King 
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King's Bench ſhould fall within it, as well 
ss the Chancery, or any other of the King's 
/Y Courts. 

And if it be ſaid that the former Judg- 
ment was no legal Judgment, becauſe it is 
reverſed upon Matter appearing upon th 
Necord, and ſo ought not to have been 
udged at all; yet it was a Judgment given 
in the King's Court, and (by the Con-“ 
ſruftion of this Statute ) it ought not to 
be queſtioned or overthrown in any other 
purt. The Conſideration thereof made 
hoſe to look about them, when they ſaw 
hemſelves not unlike to fall into the Pit 
hich they went abour to dig for others, 
Whereof they ſhewed more fear than the 
— did as appears by the coming 
So the Chancery and all other Courts 
ichin the Realm (except ſuch as were ſub- 
tdinate to the Court of Rome, which were 
he Courts of another, not of the King) 
ing cleared from this Statute. £ LAGS 
The other Statute of 4 H. 4. cap; 22. 7 : 
th follow to be conſidered; and there- 
Lit will not be impertinent, 


Firſt, To recite a former Petition of the\ 
Jommons in the ſame Parliament, to 
hich part of the King's Anſwer (to this 
tition ) doth relate, and likewiſe the 
ute it (elf. 

3 i Se- 
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2. | Secondly, The Reaſons given to King 
James by the ſaid Referees of their Opiat 

ons upon this Statute, and his ſaid Maj; 
ſty's Judgment upon both Statutes. 
Thirdly, Some farther Obſervations up; 

t 

| 


on this Statute, upon which the ſaid Re 
ſerees might ground their Opinions, the 
they did, as they ſay, forbear to exptel 
them. q 


{ The Petition and the Statutes (as the 
are upon the Parliament Rolls, and) as tha 
P is in print, both in the French ane 


| Engliſh, are as follow eth. e 
C 

Rot᷑ Parliamenti de Anno Regis Tera 
quarti quarto. ef 


Suggeſtion Tem Pꝛiont les Cocs q come en le 
ho Eſtatutes faitz a Cem kran 
Regne le Roy apel nde Sur le Roy qu 
oꝛe eſt ran de ſon Regne xxv. entre i 
tres eſtoit ordeigne qᷓ null y delers (ol 
pꝛis p peticon ou ſuggeſtion fait a nt 
| Seigniuer le Roy ou fon Conſeil, i c 
ne ſoit p enditement des lotalr gents | 
la viſne ou tiel fact ſi fiſt en deve manct 
ou p2oceſs fait p bꝛiete oziginal ne ou 
de ſon franketem̃t fil ne ſoit meſme du 
ment en reſponſe & fozigne duel p fo! 
eley. Et outre ceo en VEſfatut3 fail 
a Wieſt Van de Regne melme 3 4 
| dl 
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edward rxlij eſt eſſentu x accoꝛde p bone 
n governance de la Coe q nul hoe ſoit mis 
Ya reſpondze ſans pꝛelentm̃t devant Juſtt- 
ces ou Choſe de Recoꝛd ou p deve p2oceſte | 
+ bziefe oꝛiginal ſolont ancient Ley de la 
terre 4 ſi rien deſoze enebant foit fatt 
[encontre ſoit vod en Ley ec tenuz pur | 
Willy mes pur Erro2 Et non obſtant | 
quiet eſtatut puis encea pluſo2s de vous 
liege3 ount eſte grevez p diverles bꝛiekes | 
Wt {res aſcuns p ſimples ſuggeſtions ſans | 
autres choſe trove iſſauntz ho2s de la | 
Chancellary ſur certein peine compaile 1 
en y ceux de comperer devant voz en bre 
Chancellarie ou Conleil aſcuns p bucks 
10Fiſantz hozs de vte Ercheqr Quia datum | 
eſt nobis intelligi. Et aſcuns per ltes | 1 
louth vre p2ive ſeale de comperer devant 1 
Note Conſeil a tres grant arrerilment de | 
v03 liege3 & encontre voz leves & Efta- 


— — 


tut3 avantditz : Que pleiſe D'oweigner | 
qlies eſtatutz, avantditz de ceo 1 1oY 
Yotent pleigenmmt gurdes k outre Do2- LY 


deigner q biiefs & ltes avantdit3 ſotent 
de tout ouſter 4 q nul liege del Roy lit 
ante de comperer ou reſpandze p nul tiel 
buef ou Itcs ne mis a pde de lour biens 
bug ou Chateur æ celuy q face il tiel ſugge⸗ 
duFliion en temps avenir ſur null y de vos 
fog liegez ſoit ceo a voz meſmes vte Conſeil 
tag Chanceller ou Treaſozer ou devant vos | l 


Ba Barons de la Ercheqr q celuy q face | 
wat * 2 tick '1 
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tiel ſuggeſtion trove bone & ſufficient 

ſeurty deaver la ſuggeſtion a fin q̃ ſi ce- 

lup q enſi eſt accuſez de ſon bone gree 
vient en le lieu ou Vavantdit ſuggeſtion 
eſt & traverſe Fadvantdit ſuggeſtion ſoit 
{on traverſe reſceu ſans delay & ſil ſoit 
trove encontre celup q enſi fiſt tiel ſug: 
geſtion & pur celuy q enſt eſt accuſez 6 
celuy q enſi eſt acculeʒ retover ſeʒ dama- 
gez vers kaccuſour a taxer per meſmc 
kenqueſte p quiel il eſt enſi acquite etant 
regard a ſa diſclaundre coſtages & labozs 
pur ſa defence & outre face fyn 4 ranſom 
un Roy & ſon cozps p2ts a demozer ꝑ un 
an en püſone pur la fauriſme avandit 
Et que ceſte owinance extende ſibien a 
temps paſle come a temps avenir de 
tieux ſuggeſtions pendant3 nient uncore 
diſcuſſes. 


Le Roy voct chargier ſes officers de 
leur plus abſtenir denvoyer pur aſcuns 
les Lieges gifs nont fait devant ſes 
heures mais n'eſt pas kentendon meſine 
unte Seignieur le Roy que meſmes ſes 


_ officers tant ſc abſtinerent qils ne pur⸗ 
ront envaler pur lez ligez en matries t 


cauſes neceſſartes come il ad eſte fait e 


temps des bons pꝛogenitours meſme nis 


Seignieur le Roy. 


© 5 S. 


in 
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X The ſame in Enelijh. 
4 
I! 


Edward, Grandfather to our Lord the 
0 King that now is, in the 25th year of his 

Reign, amongſt other things it was or- 
dained, That no Man ſhould thereafter 
be impriſoned upon Petition or Sugge- 
ſtion made to our Lord the King or his 
Counſel, but by Indictment by lawful Men 
of the Viſnage where the Fact was done 
iti" due manner, or by Proceſs made by 
Original Writ: Nor be put out of his 
del Fechold unleſs he were duly brought to 

anſwer and judged out of the ſame by 
the Law. And farther in the Statutes 
made at Weſtminſter in the 42d year of 
del he Reign of the ſaid King Edward it was 

aſſented and accorded for the good Go- 


it whereas in the Statutes made at Meſt- 78. 


Tem, The Commons do pray, That Suggeſtion | 
it ninſter in the year of the Reign of King) 


| 


| 


| 


reg ernment of the Commons, That no Man 


ne hould be put to anſwer without Preſent- | 


ment before Juſtices, or matter of Record, or 


ing to the ancient Law of the Land; 

and if any ching hereafter ſhould be done 

to the contrary it ſhould be void in Law, 

and holden for Null and Error. And not- 

withſtanding the ſaid Statute many of your 

Subjects have ſince that time been grieved ; 
| A 3 {om 


| 


by due Proceſs and Writ Original accords / 
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1 ſome upon bare Suggeſtions without Prof 
by divers Writs and Letters iſſuing vu: o 

the Chancery upon a certain Pain there- 
in mentioned to appear before you in 
your Chancery or Council; ſome by 
| Writs out of the Exchequer, Quia datum 
eſt nobis intelligi: and ſome by Letters 
under your Privy Seal to appear before 
| your Council, to the great hindrance of 
| your Subjects, and againſt your Laws aud 
Statutes aforeſaid. That it may plealc 
ou to ordain, that the ſaid Statutes 
| may from henceforth be fully kepr; and 
\ farther, that the Writs and Letters aforc- 
| ſaid may be altogether taken away, and 
that none of the King's Subjects may be 
compelled to appear or anſwer by any 
| ſuch Writ or Letters, nor made to loſe 
| their Goods or Chattels; and that he that 
ſhall make ſuch Suggeſtion againſt any 
of your Subjects hereafrer, whether it be 
to your ſelf, your Counſel, Chancellor or 
| Treaſurer, or before your Barons of the 

| Exchequer, that he that makes ſuch Sug: 
geſtion may find good and ſufficient Surc- 
ry to prove his Suggeſtion, to the end 
that he that is fo accuſed may freely come 
to the place where the Suggeſtion is made, 
and 1 the ſaid Suggeſtion; and 
that his Traverſe may be received vith- 
out Delay, and if it be found againſt him 
| | Tat ſo made the Suggeltion, and for 
| By him 


— 


CY 
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him that is ſo accuſed, then he that is fo 

accuſed may recover his Damages againſt 

the Accuſer ro be taxed by the ſaid In- 

queſt by which he is acquitred, having | 
regard to the Slander, Coſts and Labour 
in his Defence; and farther may make 
Fine and Ranſom to the King, and be im- 
priloned for a year for the Falſhood a- 
ſoreſaid; and that this Ordinance may 
extend as well to the time paſſed as to 


come for ſuch Suggeſtions as hang undc- 
cided. 


The King will charge his Officers to be Rot' 
more ſparing to ſend for his Subjects tan 
they have been heretofore, But it is not / 
the Intention of our ſaid Lord the King, 
that his ſaid Officers ſhall ſo far Refrain, 
that rhey may not {end for his Subjects in 
Matters and Cauſes ncceſfary, as hath 
been done in the times of the good Pro- 
genitors of our ſaid Lord the King. | 


Ror' Parliamenti de Anno quarto Regis 
Henrici quarti. 


Tem Priont le Coes come ſibien en /Plec Royal & 
plee Roial come perſonal apꝛes judg⸗Ferſonal. 
ments renduz en les Courts nfe Seig⸗ 
nieur le Roy les parties ſont faits ventr 
lur grief peine a la foꝛth devant le Roy 
melme a la fo2th Sans t a la fozth 

4 en / 


40 The Juriſdiction of the Court 
en Parliamt deent reſpondze de nove. . 
lagrand? anientifſemet de parties avant, Ka 
ditz c & pluis eſt en ſubverſion de la Win 
Coe Ley del terre Pleeſea nte treſer- 1 
celent 4 tregracious Seignieur le Roy {ol 
de ent o2Deingner remedy iſlint q apres Nag 

judgment rendu en toutz Courts nf: Ws 

Seignieur le Boy les parties tlour heirs 

ent ſotent en pees tam le judgmt foit 
anientz per atteint ou per erro2 ft erro? 
v ad come il ad eſte per la ley ulee en 
temps de vouz treſnoble p2ogenitours 

Voys dEngictert æ en meſme la mainere 

i come affiert ſoit chun matire q pourra 

| eſtre terminee per la Toe Ley & q due 

peine ſoit odeynee en ceſt p2eſent Par: 

liament envers ceux q purſuent le con: 

trery Et ceo pur dieu c en le ſalvation 
de toutz eſtates de Rotalme. 


Rot. | Touchant le pꝛimer Article de ceſt pe- 
tition quant al judgments renduz3 en 
Court le Roy LE ROY LE VOET Et 
quant al ramnant de meſme le petition 


il eſt reſponduz peramont entre les Coes 
petitto ns. 


| The fame in Engliſb. 


Tem, The Commons do pray, that 
' | whereas as well in Plea Roial as Per- 
| ſonal after Judgments given in the . 
PRO . 


| 
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e. our Lord the King, the Parties are 


t- Wade to come upon great Pain, ſome- 
la Nimes before the King himſelf, ſometimes 
.I Council, ſometimes in Parliament to 
Jp Wnſwer thereof anew, to the great undo- 
's ng of the Parties aforeſaid, and which 
s more, in ſubverſion of the Common 
Law of the Land: That it may pleaſe 


it Wur moſt Excellent, and moſt Gracious 
02 Mord the King, thereof to ordain Re- 
Pn Wnedy, fo as after Judgments given in 
ts Wl Courts of our Lord the King, the 


Parties and their Heirs may be thereof 
ra Wo peace until the Judgment be undone 
dy Attaint or by Error, (if there be 
ror, ) as hath been by the Law in uſe 
in the times of your noble Progenitors 
In Kings of England. And in the ſame man- 

ner as it is meet, that every matter may be 

(that can be) determined by the Law ; 
e- Wand that due pain may be ordained in this 
en Npreſent Parliament againſt thoſe that do 
Ft Wpurſue the Contrary; and that for God 
on Wis ſake and in Salvation of all the E- 
eg Iſtates of the Realm. 


Touching the firſt Article of this Peti- 
tion, as to Judgments given in the King's 
Court, LE LOT LE VOEI: And as to 

at ¶ the remnant of the ſaid Petition, tis an- 
er · ¶ wered above amongſt the Commons Pe- 
rts I utions. 

of Statutuns 


ö 


1 


þ 


| 
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ur 
 Satutuns de Anno quarto Henrici quart; 
| | Cap. 22. 


As it is in the printed Statutes in 
French. 


Mc 
an 


| | ＋ 
I Tem, Come ſibien en ple roial come 
perſonel apꝛes judgments renduz en 
les Courts ntre Scignieur le Roy les 
parties font faritz venir fur grevouſt 
peine a le foits devant le Roy m̃s t q 
la koitz devant le Conſeil du Roy, «4 a 
le foit3 en Parliament dent rend2e de 
novel a grand anientiſſement des prrties 
luis ditz & en la ſubverſion del coe Ley 
del terre ordeines eſt & eſtablies q apes 
judgem̃ts rend en les Courts le Roy les 


Inke dit Seignieur le Roy, 


Cap. 22. 


7 Council, 


pties & lour heires ent ſoint en pees tang 
al judgement ſoit anientes p Atteint olt 
ꝑ Errour {i Errour y ad come il ad eſte 
uſes p la ley en temps des Pꝛogenitours 


The Statute in Engliſb is printed thus. 


Iem, Where as well in Plea Real as in 
| & Plea Perſonal after Judgment given 
in the Court, of our Sovereign Lord tlic 
King, the Parties be made to come up- 
on grievous Pain, ſometimes before the 
| King himſelf, ſometimes before the Kings 


of Chancery Vindicated. 


Council, and ſometimes in the Parlia- | 


ment to anſwer thereof of new, to the 
eat impoveriſhing of rhe Parties afore- 
id, and in the ſubverſion of the Com- 
on Law of the Land. It is Ordained 

and Eſtabliſhed, that after Judgments 

given in the Courts of our Sovereign 
me Lord the King, that Parties and their 
cirs ſhail be thereof in peace till the 
udgment be undone by Attaint or by 
rror (ik there be Error) as hath been 
tied by the Laws in the time of the Pro- 
t aſecnitors of our aforcſaid Lord the King. 


This Statute ( as hath been obſerved ) 
but thrice mentioned in all the Law 
oks, once in Docter and Student, and: 
vice in thoſe Iaſtitutes. And if the ſup- 
oled Author did intend in thoſe Inſti- 
nes to make a Queſtion, he did then not 
ſteheep his Word given to the Lords of the 
sMCcouncil (which was;) That he would not 
raw it into Queſtion, nor maintain any 
iflerence between the Courts, as it is 
ntred in the Council-Book before men- 
oned. And if the Publither of thoſe 
dooks hath done it contrary to his In- 
ention, he hath not done well ro pub- 
tie ih ſuch Opinions to make a Difference 


books of Inſtitutes were printed but in 
85 | the 


| 


ithout the Author's Intention: But 
owſocver it doth appear that thoſe 
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the year 1644, which was 241 years 2 
ter the making of this Statute; and it! 
ſtrange that in all that time there ſhoul, 
be no Occaſion given, nor Opinion de 
livered that the C hancery ſhould be with 
in that Statute: But now to be found ou 
fo long after. For Seintgerman (in hi 
Book intituled Doctor aud Student ) thi 
he ſaith, That by this Statute Judgment 
given in the King's Courts ſhall not be ex 
amined in Chancery, Parliament or elſe 
where, and that 'tis a good Law (where 
in notwithſtanding he doth miſtake) fo 
the Chancery is not named in that Statute 
nor the Word ¶ Elſewhere;] yet he fait 
farther, that many Miſchiefs may happe 
thereby : For that Statute was made (fait 
he ) to eſchew the Inconveniences that ofi 
therwiſe Plaintiffs (though upon never (lll 
good grounds) ſhould feldom come tal 
the Effect of their Suits; but that it pro 
hibiteth not Equity, but only the Ex: 
cution of the Judgment, Lib. 1. Cap. 11 
Beſides, that Book giveth a general Rule 
That where any thing is excepted fro 
the general Cuſtoms and Maxims of the 
Law by the Law of Reaſon, Remedy i 
given in Chancery by Subpæna, and an In 
junction is obtained to ſtop Proceedings 
at Law, Lib. 1. Cap. 17. And in Cal 
of a Bond (he faith plainly ) if th 
Money be paid and there be no Acquit 

I tance 
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Noce, the Law is not that it ſhould be 
aid again; for that Law were againſt 
eaſon and Conſcience, the Party hath 
is Remedy by Subpæna; and ſo in many 
ther Caſes, where Conſcience ſerveth 
Wc him, Cap. 12. which is as much as the 
hancery doth or ever did deſire. | 
And fo there is no Authority in all the 

Wooks of the Law againſt this Practice in 

hancery, and the only Book that men- 

oneth this Statute is for the Chancery. | 


* 


Secondly, The Referees do certiſie his | 2. 
aid Majeſty, That this Stature was made | | 
gainſt Proceedings within the Realm, | 
nd not againſt foreign, and therefore | 
ath no Penalty annexed ; cn noo | 


hey ſay ; we conceive it extends not to 
ne Chancery in the Caſe deliyered for 
- "Micſe Reaſons. . LLC „ ee. 


pro . e LS 
| 2 — le > 3 
= Firſt, The Statute Heres Where che Rees rY „ 


Parties are made to come upon grievous T. 
eins, ſometimes before the King himſelf, 7-20 © 
"""Yomerimes before his Council, and ſome>, ,. 
y imes in Parliament to anſwer thereof a- ,. 2 . 
& ew, Cc. where it appeareth, That the * bare 
Fhancery is not named, which could not , --- < PA <— 
aſp aVe been forgotten, but was leſt out = I — 
pon great Reaſon, becauſe the Chan- t i e, 
ery is a Court of 2 Juſtice, for 4*-5 . e. 
Matter of Equity, and the Statute meant . . 
e 1 eh 


2. 


Subjects before them in Cauſes neceſſat 


ly tollows the Petition, whereupon th 
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only to reſtrain extraordinary Commiſſ 
ons and ſuch like. 

Secondly, This appeareth fully by viey 
and comparing the two Petitions which 
were made the ſame Parliament of 4 77 , 
placed immediately one after the other 
the firſt which was rejected by the King 
and the ſecond whereupon this Statute wa 
made; the firſt being to reſtrain three or 
dinary Proceedings of Juſtice, wiz. in the 
Chancery by Name, in the Exchequer 
and before the King's Council by Proceſ 
of Privy Scal, unto which the King makes 
a Royal and prudent Anſwer in theſe 
Words; The King will charge his Off 
cers to be more ſparing to ſend for his 
Subjects by ſuch Proceſs than they have 
been heretofore ; notwithſtanding it is not 
his Mind, that his Officers {hall fo far be 
reſtrained, but that they may call his 


as it hath been done in the times of his 
good Progenitors. And then immediate 


Act now in Queſtion was unto which the 
King gave his Aſſent, and wherein no men 
tion i» made at all of the Chancery or Ex 
chequer. 

1 hirdiy, If the Chancery ſhould be 
underſtood to be within this Statute, yet 
this Statute extends not to this Caſe; to 
the Words arc, That the King's 9 
altet 


of Chancery V indicated. 


aſter Judgments ate drawn to anſwer there- 
of a new; which muſt be underſtood, 
when the ſame Matter formerly judged is 
ut in Iſſue or Queſtion again: But where 

the cauſe is called into Chancery only upon 
point of Equity, there, as the point in Equi- 
ty was never in Queſtion in the Com- 
mon Law Courts, ſo the point of Law or 
fact, that concerns the Law is never in 
Queſtion in the Chancery; and ſo the 
ſame thing is not twice in Queſtion, or 
anſwered a new, for the Chancery doth 
ſupply the Law and not croſs it. 

kourthly, It appcareth to our Under- 
ſtandings by .the Caſe of Error and At- 
caint in the ſaid Statute, what juriſdicti- 
on it was that the Statute meant to re- 
ſtrain, viz. Such jutiſdiction as did al- 
lume to reverſe and undo the Judgment, 
a5 Error and Attaint doth, which the 
Chancery never doth, but leaves the Judg- 
ment in Peace, and only medleth with the 
corrupt Conſcience of the Party; for if 
the Chancery doth aſſume and reverſe the 
Judgment in che point adjudged, it is void, 
as appears by 39 E. 3. 14. 

Fitthly, We find no Precedents of any 
Proceedings to Conviction or Judgment 
upon any Indictment framed or grounded 
upon this Statute, no more than upon the 
Statute of Præmunire. And the late In- 
e dictments 
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dictments are [ contra diverſa Statuta] not 
mentioning the particular Statutes. 

Laſtly, It were a great Miſchief to forc; 
the Subject in all Caſes to ſeek Remedy 
in Equity, before he knew whether the 
Law will help him or no, which often. Inn 
times he cannot do till after Judgment, Noi 
and therefore he is to ſeek his Salve pto- . 
perly, when he hath his hurt. 

There be divers other things of Weight, 
which we have ſeen and conſidered of 
whereupon we have grounded our Opini. 
on, but we go no farther than that weW' 
have ſeen. 

But becauſe Matter of Precedent i; 


hi: 


we have been attended by the Clerks of 

the Chancery with the Precedents of tha 
Court; and have not been attended by 
any Officers of the King's Bench with any 
Precedents of Indictments. If it ſhall plealc 
your Majeſty to direct, that the ſaid Offi 
cers ſhall attend us with their Precedents, 
we ſhall give your Majeſty faithful Report 
of them as we have done of this other. 
All which, &c. 


Fran. Bacon, Hen. Telverton, 
Hen. Montagu, Randl. Crew, 
John Walter. 


Upon 


| of Chancery Vindicated. 


Upon which Certitcate the King gave 
his Judgment as follo:ycth. 


Foralmuch as Mercy and Juſtice be the 
true ſupporters of our Royal Throne, 
en. and that it properly belongeth unto us in 
ne Nour Princely Office to take care and pro- 
ride, that our Subjects have equal and in- 
liſlerent Jullice miniſtred unto them. 
nd that where their Caſe deſerveth to 
de relieved in courſe of Equity by Suit 
in our Court of Chancery, they thou!c} 
wel ot be abandoned and expoſed to peritia 

nder the Rigor and Extremity of our 
as, We in our Princely Judgment 
ha aving well weighed and with mature 
ofÞcliberarion contidered of the ſeveral 
ar Neports of our Learned Councel, and all 
by he parts of them, do approve, ratifie 
ny nd confirm, as well che Practice of our 
ourt of Chancery expreiled in their firſt 


pon the Statute mentioned 14 their later 
xt (Certificate, the ſame having Relation un- 
er, Wo tue Cale {ent unco them by our Chan- 

elloc. And do will and command that 

ur Chancellor, or Keeper of the Ureac 
mn, deal for che time being, ali not hercafcer 
clilt to give unto our Subjects upon their 
everal Complaints now or licrcatcer to 
de made, ſuch Relief in Equity (not- 
yichſtanding any Proceedings at the Com- 
2 mon 


Dn 


rtificate, as the Opinions for the Law 
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mon Law againſt them) as ſhall and 
with the Merit and Juſtice of their Cauſe. 
And with the former, antient and conti. 
nued Practice and Preſidency of our Chan. 
cery have done; and for that it appertain- 
eth to our Princely Office only to judge 
over all judges, and to diſcern and dete. 


min ſuch Differences as at any time may 


and ſhall ariſe between our ſeveral Courts 
touching their jurildictions, and the lame 
ro ſettle and determin, as we in our Prince 
ly Wiſdom ſhall find to ſtand moſt with 
our Honour, and the example of our Roy: 
al Progenitors in the belt Times, and the 
general Weals and Good of our People, 
for which we arc to anſwer unto God who 
hath placed us over them. Our Will and 
Pleaſure is, that our whole Proceedings 
therein, by the Decrecs formerly ſer down, 
be inrolled in Chancery, there to remain 
of Record, for the better extinguiſhing of 
the like Diflerences and Queſtions that 
may ariſe in future Times. 


Per ipſum Regem 18 July 14, 1616. 
Fran. Bacon, Hen. Lelverton. 


All which Proce-dings are inrolled in 


Chancery. 


In 


in 


In 
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In f:rther Vindication of which Judg- 


ment of his ſaid Majeſty, and to ſhew 
that the Chancery is not within the Sta- 
tute, 1 deſire that theſe four things may be 
taken into Conſideration. 


Firſt, What the Forms were of making 
of Laws in thoſe Times, and how they do 
now differ. | 

Secondly, The Words of this Statute. 

Thirdly, What the Miſchieſs and Grie- 
vances were that occaſioned this Statute. 

Fourthly, What the Practice hath been 
ever ſince. 


Firſt, Concerning the Forms of making 
of Laws in thoſe Times, it appeareth up- 
on the Rolls that molt of the Laws were 
then preferred to the King by way of Peti- 
tions, and that the Lords, at the firſt ſit- 
ting down of their Houſe, did appoint 
Receivers and Tryers of Petitions, a Form 
yet uſed, and was done this very Parlia- 
ment : Bur that is now pro forma only, 
there is no uſe of them; but in thoſe 
times after the Petitions were received and 
had paſſed both Houles, they were in- 
groſſed by the Clerk into one Roll, and 
lo preſented to the King. And after the 
end of the Parliament, all thoſe Acts 
which che King had aſſented unto, and 
were to be publiſhed as Statutes were 

22 ex- 
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extracted into another Roll, and Tran. 
{cripts made of them under the Great 
Seal of England, and ent to every She. 
rift ro be proclaimed in their ſeveral 
Countics (Printing being not then in- 
vented.) But ſometimes there was not ſo 
much care taken as ought to have been 
in making of that ſecond Roll, where: 
by many Acts are delivered to us imper- 
fe, whereof ſome Examples are mention. 
ed 4 Inſtitut, To which this Act now in 
Queſtion might have been added (but 
that ule had been made of ir againſt the 
Chancery) it ſeeming to be neither faith: 
fully tranſcribed, nor taichfully tranſlated, 
and is bur abridged (and (even whole Lines 
together omitted) and yet it is printed a 
mong the Statutes at large. All which 
may appear by comparing the Print wit 
the Roll of Petitions in that Parliament, 
Copies of both which are prefixed. 

And where it was ſaid, 'T hat there hath 
been no Controll for thcle 200 Years; 
that this Stature was miſprinted, and 
that the Learned Men of that time knev 
beſt how to print the Statute, It is an 
{wered, that there was no ſuch uſe mad 
as now, nor Cauſe given ro look into it; 
for it reſted 200 years without any ſuc 
Expoſition, as now is given to it, whici 
late Expoſition is the occaſion that nov 
tis looked into, examined, and (as if 
ob{crycd 
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obſerved ) ought to be rectified : And 


printing was not then invented, the learn» 
cdſt Man of that Age knew not what 
Printing was. 

But thoſe Forms of paſſing Bills in Par- 
liament have been ſince altered. which 


began in King Henry VII's Time, when 


petitions were ſo many and of ſuch lengrh 
that they could not well be comprehead- 
ed in one Roll; then every Petition was 


changed into the Form of an Act, and 


made in Engliſh, which before were in 
french or in Latin, and preſented by it 
ſelf; and if the King did not aſſent unto 


Wit, it was laid aſide and not entred upon 


the Statute Roll; and ſince Printing came 
up, there hath been no uſe of any ſuch 
ſecond Roll to collect the Acts to which 
the King had aſſented, nor of making any 


ſuch Tranſcripts for the Sheriff to publiſh 


them (the Print ſupplying that turn.) 
ut formerly all the Petitions remained 
pon the Parliament Roll, whether the 


King had aſſented unto them or no, as is 
apparent by the Roll of this Parliament 


of 4 H. 4. now in Queſtion, by which it 
alſo appeareth that before this Petition 
here was another Petition of the Com- 
10ns, whercin they complained, that by 
Vrits iſſuing out of the Chancery under 
a Pain, and our of the Exchequer, and 
ctters from the King's Council, the Sub- 

2 3 jects 
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jects were made to loi: their Goods and 
Chattels upon Suggeſtions (which Peti- 
tion is Numero 78. Tit. Suggeſtion) to 
which the King did not aſſent / a Copy 
of which Petition 1s likewile prefixed, ) 
And after upon the ſame Roll, Numr; 
110., doth follow this Petition now in 
Queſtion 7itulo, Plee Roial & Perſontl 
To which the King doth aflent in Part, 
and as to the reſt he faith, it was anſwer. 
ed above amongſt the Common's Petit. 
ons, whereby it allo appeareth that the 
printed Books are miſtaken in ſaying, 
{hat it is ordained and eſtabliſhed; For it 1 
bur the Prayer of the Commons ( a part 
whercot is not recited ) that it may be 
ordained and eſtabliſhed ; the King's An. 
wer being as above: Wherefore, 


Seconaly, The Words of this Statute, a3 
they ſtand upon the Roll of Petitions to 
which the King gave his Anlwer, and up- 
on the Statute Roll which is extracted out 
of it, becauſe they differing one from the 
other, and the Roll of Petitions, being 
the Warrant for the Statute Roll, the Sende 
of that Act ought to be taken out of both: 


Therefore thete Words are to be conſi- 
dered, 


Firſt, What is meant by the Words 
Plee Royal. 
Secondly, 


of Chancery Vindicated. 
Secondly, What by the Words, Jo an- 


[rer anew. . 
Thirdly, What by the Words, In Sub- 
verſion of the Common Law. 

Fourthly, What by the Words, Jude- 
ments given in all the King's Courts, and in 
the King's Courts. | 

Fifthly, What by the Words, Fwery 
Matter that may be determined by the Com- 
mon Law. 

Laft/y, What ſhall be ſaid to be the 
firſt Article of this Petition, and what the 


Remanent. 


Firſt, By the Words Plee Royal, for 
ſo they are written both in the Title, 
and in the Preamble of this Petition, 
and in the old printed Books ( Placita 
Regia, or Regis Placita ) as they are of- 
ten called in the Laws of H. r. cap. 7, 9, 
10, 34, 52. arc to be underſtood, being 
tha ſame as Placita Corone; for Lex 


Corone is all one with Lex Reza ; | 


as alſo Jura Regia; and Jura Corone ; 
Vid. Leg. H. I. cap. 9. bis. 10,13, 33. and 
the Regiſter fo. G1. And Judicia Re- 
galia Par. 2. H. 5. num. 15. And Adio 


Regis and Cauſa Regis Leg. H. 1. 34, 35. 


and the qth Inſtitutes 71, faith, they are 
called Proprie Cauſe Regis, becaule they 
are Placita Corone Regis: And Placita 


2 4 Corone 
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Coronæ coram Rege in Parliamento, are at 
the end of each Parliament Roll. 

Therefore by theſe Words Plee Reiil 
Pleas of the Crown are underſtood ; furſ 
the Word Roial in French (in which 
Language this Statute was made) can bear 
no other Conſtruction, but of ſomething 
belonging to the King. And that Senſe 
doth ſtand well, both with the other 
Words of this Petition, and with the 
Grievances of thoſe Times, which oc 
caſioned it, as ſhall be ſhewu licreſþ 
alter, 

The Tranſlator of this Statute ( as iff 
is in the late printed Books in Engliſh) 
doth render this Word by Real, where 
unto it may be he was induced by the Ref 

lation of it to Perſon! : Bur the Wort 
Perſonel ſtanding in Relation to Ro: 
mult ſigniſie Picas between Party and Par 
ty, and not draw Roial to be Heal, in Re 
lation to it. But this Conſtruction ꝗ 
Roial by Heul, the French Language, 

*ris ſaid, will not bear, nor mult it bf 
interpreted by Real, as ſuppoſed to I 
miſtaken by the Writer, when 'tis 'twie 

written Roial, in the Parliament Roll, an 
printed Roial: And where Real is to 
ſignified tis written Real, as Choſe Rei 

Action Real, Service Real, and never Ra 
to ſigniſie Real. 


A 
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at And if it were rendred by Real, yet 

t were nothing as to the Chancery; for 
a thoſe Times all Tryals between Party 
ind Party for Land were for the moſt 
art by rcal Actions, as Writs of Entry, 
Vrits of Right, Aſiiſe of Novel Diſſfn 
yhich laſt was the ſpeedieſt Remedy for 
he Recovery of a Man's Right at Com- 
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he Practice of the Law is ſo much al- 
ered, that theſe Actions ate ſeldom uſed, 
nd almoſt antiquated; and inſtead thereof 
Actions of Treſpaſs, of Ejectione Firme, of 
deplevin are come up, whereby Men are 
ur out of their Lands, and mean Men 
te returned upon Jurics, which then they 
ere not; and they oftentimes oblerve 
ore a Word of the Judge than the Te- 
timony of the Witneſſes. But let the 
practice of the Law be reduced to what 
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iſpoſſeſſed of his Land, bur by a Judg- 
e, ent upon a Real Plea, and the Chan- 
it bery will meddle with no ſuch Judgments. 
Ind Acts of Parliament muſt be con- 
rucd and taken as the Law was holden, 
hen they were made 2 Zzſt. pag. 2. For 
is no realon to apply this or any other 
atutes ro Judgments upon ſuch Pleas as 
e invented ſince, and that Age knew not 


t uſed not. 


But 


on Law, Weſtm. 2. cap. 29. But now 


was in thoſe times, and let no Man be 


57 


— 


Erle 
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Bur the Word being, Roial, mult not 
be altered to ſerve a turn; for a Syllable 
or Letter chuld not be amended in a Writ 
or Proceſs, bur by a Statute of 14 E.;. 
cap. G. much lets can this Word be altercd, 
it muſt be taken as "tis Written, for Aqs 
of Parliament arc not within that Sta. 
tute. 

Secondly, The Words, 7o anſwer aner, 
are conſiderable ; for (as is ſaid in the third 
Reaſon) in the Chancery, no Man is put 
to anſwer anew. It is the Plaintiff at 
Law that is put to aniwer in Chancery; 
and he cinnor be ſaid to an{wer anew ha- 
ving never an{wered befote; nor is any 
part of the lame matter an{wered again, 
or in Queſtion in Chancery, that was in 
Queſtion, and judged at Law: But be- 
cauſe the Plaintiff would by Rigor of 
Law ( having gotten a judgment there 
rake a Forſetute or break a Truſt, he is 
put to ani\ver that in Chancery according 
ro Conſcience, which Matter neither was 
in Queſtion, nor can be determined by 
the Common Law, for the Law hath no 
Cognizance of it; and therefore thoſe 
Words do ſhew that it was not the Chan: 
cery that was intended by this Statute. 

Thirdiy, lt would be conſidered, what 
is underitood by thoſe Words, Ju Subver— 
ſion of the Common Lav, 


Thc 
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The Common Law doth ſeem to be ſet 
in oppoſition by ſome not only to the 
Civil Law, to the Eccleſiaſtical Law, to 
the Statute Law, but alſo to the Chan- 
cery, and to the Decrees thereof, as if 
thoſe Decrees were no part of the Law of 
the Land, and of the Common Law; and 
33 if the Lord Chancellor were no Judge 
of the Law: For the Petition ſaith, that 
ſuch anſwering anew is in Subverſion of 
the Common Law of the Land which can- 
not be underſtood of the Chancery, it be- 
117 part of the Law of the Land. 

But for the clearing thereof, it will be 
rery requiſite to look into the beginning 
of ours and others Laws, as how that 
Term of Common Law firſt began, the 
Word Common bcing never applicd to 
one, but to many. As when two or more 
Nations or People, which were formerly 
governed by ſeveral Princes and ſeveral 
Laws, were afterwards united under one 
Prince and one Law, then ſuch Laws were 
called Common Laws; ſo we read of 78 
Commune Romanorum that governcd the 
whole Empire; Furia Communiz Longo- 
tarda & Romana, when the Longobardi 
had conquered a great part of Zaly, and 
vere united to the ancient Inhabitants ; 
and others. 

So with us, when the Saxon, had con- 
quered a great part of this Iſland, and 

_ had 
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jects; and in thoſe Laws of King Eda 


did the like, both whoſe Laws are late! 
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had ſet up ſeveral Kingdoms in it, and 
had ſeveral Laws whereby thoſe King 
doms were governed; as the Welt Saxy 
Law, the Mercian Law, the Northumlyi, 
Law, and afterwards the Danes prevailing 
ſet up their Laws, called of them the Da 
niſh Law. 
Theſe ſeveral Kingdoms coming to he 
United, and the Name of Ezzland give 
unto this Kingdom, by them; and after 
wards Edward (called the Confeſſor ) be 
ing ſole King thereof, cauſed one Body off 
Law to be compiled our of thole ſeveral 


( of his) ſhould be common to all his Sub 


the Confeſſor, that Term of Common 
Law firſt began with us, being called 
Common in reſpect of thole ſcveral Peo 
ple that before lived under ſeveral Laus 
to whom thoſe Laws were now common 
though in reſpect of the Author the 
were called King Edward the Confeſlor' 
Laws, or St, Edward's Laws, Ran. Cejir 
Spelman, Stow, Speed, Daniel. q 

King William the Firſt did endeavour toi 
Abrogate thoſe Laws, yet was afterwards 
perſwaded to confirm them; to whic 
notwithſtanding he added divers of hif 
own; and after him King Henry the Fil 


publiſhed by a Learned Gentleman; ya | 
| whe! 
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when ſome of the ſucceeding Kings, e- 
ſpecially King Fohn, did endeavour to o- 
erthrow thoſe Laws, the Subjects con- 
ended for them, which contention brake 
ut into an open War (called the Barons 
Wars) which took end in the granting of 
e Charters of Liberries, called the great 
harter, and the Charter of the Foreſts; 
houph for a time thoſe Wars broke our 
be 341, yet again ended by Confirmation of 
"Whole Charcers, as all our Hiſtories men- 
—_ 
And although thole Laws of King E4- 
ard have been much altered by King 
Villiam the Firſt, and King Henry the Firſt, 
and many of them grown oblolete, and 
any Cuſtoms grown up which now pals 
or our Common Law; yet in thoſe 
Laws of King Edrard the Confeſſor, the 
Vord | Common Law | firſt began: ard 
o Man can doubt but King Edward's 
hancellors ( whereof he had three ſuc- 
ellively, whole Names are remembred to 
his Day, and mentioned in the fourth 
altirures) were uſed by him, both in the 


Ir Kc 3 3 s 

aud empiling and diſtributing them, as there 
vill 9s occalion ; for the Chancellor and 
* hief Juſtice of England were Alliſtants to 
Fir Je King in all Judgments, for many Ages 
* defore and after; and neither then, nor 


ot many years after (King Edrard the 
onfellor's Time) was the Common Law 
come 
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come to be a Profeſſion, nor Lawyers mad 
Judges or Pleaders. 

In former times rhe molt learned Clerk 
were beſt ſtudied in the Laws; fo the 
Clergy thruſt into almoſt all places o 
Judicature, when 'twas ſaid, Nullus Cleri 
cus niſi Cauſidicus: but King Edward th 
Firlt, (after the Conqueſt) being (as 'tifi* 
ſaid ) weary of the great Power of th 
Chief Juſtice of Eng land, was the fir 
that altered that Courſe, by making Lay 
Men Judges, ( who kept the Robes | 
the former Judges, as they do to thi 
Day ) and then the Common Law cam 
ro be a Profeſſion and a Study, and Stu 
dents of Laws to be Pleaders in Court: 
and after to be Judges; and from tha 
time the | Common Law J by degrees 
grown to that heighth we now {ee i 
come to. W | 

t cannot be denied but that the Chai 
cery, as it judgeth in Equity is part 
the Law ot the Land, and of the an 
ent Common Law; and let it not be in 
puted to the Chancery, that the Lo 
Chancellor hach too great an Arbitra 
Power in making of his Decrces : for 
it be well obſerved, the Judges ulc 
great a Power in declaring what is Lu 
as the Lord Chancellor doth in deci 
ring what is Equity; and if either W 
Covetous, Timerous or Malicious, 


3 
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1adY much hurt may be done by the one as 
by the other: whereas in Ituth, neither 
of them ought to proceed in doubtful 
J Caſes without the Judgment of Parlia- 
ment. 

Therefore by theſe Words [| iz Sub- 
verſion of the Common Law | the Chan- 
cery cannot be underſtood, as it judgeth 
in Equity, for Equity is and always hath 
been a part of the Law of the Land: 
aqua Fuſtitia is part of Recta Juſtitia, and 
precedes it, for it cannot be Recta un. 
lels it be Aqua there is Lex Terre men- 
dam tioned in Mg Charta, wherein the 
Stu Chancery is included for Equity, as well 
ures the Judges are for Law; for Judicium 
tha Parium is of the Fact only. The Statute 
es Micver meant that the Jury ſhould Judge 
e Heither what was Equity or what was Law, 
ut left rhoſe to their relpective judi— 
haeatures, by thole Words [ per Legem Ter- 
rt a 
and And thar Relief was given in Equity 
in former Timcs, appearech by the Law 
f King Edgar cap. 2. before mention- 
d. And by the Laws of Henry Firſt : Gra- 


Tra - 
for Nrioria placita [li juſtitie vil miſericordiæ 
fe F'incipis addicuntur, cap. 11. And again, 


emo apud Regem Proclamationem faciat 
ie aliquo qui ei ſecundum legem rectum ef- 
Wat in Hundredo ſuo, cap. 34. Which is 
mcant 


La 
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meant plainly by an Appeal to the 
King. 


And after this Statute of Magna Clur- 
ta, it is ſaid of Sylveſler ds Everſden (who 


was Lord Chancellor 29 H. 3.) That he 
was cunning in the Cuſtoms of the Chan- 
cery; which muſt be underſtood in judg- 


ing of Cauſes, not of making of Writs, 
thoſe belonging not to the Lord Chan- 


cellor. 


Chartas 28 E. 1. It is ordained, That no 
Common Pleas ſhall be from henceforth 


held in the Exchequer, cap. 3. whereby it 


appears that the Law Courts were not then 
ſetled. 


And on the other part the King wills, 
That the Chancellor and the Juſtices of, 


his Bench ſhall follow him, ſo that he 


may have at all times near him ſome that 
be learned in the Laws, which may be able 


duly to order ſuch Matters as ſhall come 
unto the Court at all times, when need 
ſhall require, cap. 44 The King had no 
Chanceliors then but Biſhops, and they 
were to order Matters of Conſcience, as 
the Judges Matters of Law. 

27 E. z. cap. 26. In the printed Books 
concerning Merchants, right thall be done 
in Chancery at every Man's Complaint. 

36 E. z. It any Man be grieved con- 
trary to the Articles before mentioned, 


2 he 


And by the Statute of Articuli ſuper | 


ty Q £- „ 
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he may come into the Chancery, and haye 


x Remedy, without purſuing elſewhere. 


Parl. 2 Rich. 2. Numero 30, The 


| Commons Petition, That the Lord Chan- 


cellor may make no Orders againſt the 
Law, 


Reſp. The Uſe heretofore ſhall ſtand ſo 


| | as the King's Regality be ſaved, 


{ And again in the ſame Parliament, the 
Commons Petition, That no perſon ſhould 


appear upon a Writ, De quibuſdam cer- 


| tis de Cauſis before the Lord Chancellor, 
or any other of the Counſel, where Re- 


+ ] covety is thereof given by the Common 


Law, which muſt be underſtood afcerJudg- 
menr, | 


Reſp. The King willeth as his Progeni- 


7 tors have done, ſaving his Regality. 


| Parl. 17 R. 2. cap. 6. It is ordained, 
That the Chancellor ſhall have power to 
award Damages, according to his Diſcre- 
tion, to ſuch as ſhall be unduly vexed by 
Writs grounded upon falſe Suggeſtions. 
So as Judgments given in Chancery 
cannot be ſaid to be in Subverſion of the 
Common Law of the Land; the Chan- 
cery being a part of the Law, and the 
Judgments there being preter, non contra 
Legem. 
Fourthly, The Words in the Petition 
being [ Judgments given in all the King's 
Couris] in the Plural, and the King's An- 
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{wer being only in the King's Court] in 
the ſingular (though the Print makes it 


Plural) cannot be extended to any Court | 


bur to one (efpecially being an Anſwer to 
a Petition which was made in the Plural) 
which Court of the King can be no other 
but the King's Bench, where Pleas of the 
Crow n (intended here b the Words Plee 


Royal) were held, and no Pleis be- 


Te Party and Party, unleſs it wete ve- 


Ty ſeldom, were then determined in chat 


Court. 

Fifthly, Thoſe Words in the Petition 
every Matter that may be uetermined ty the 
Common Lum] thew plaitily, that there 
were ſome Matters then in Conſidera- 
tion, that could not be determined by 
the Common Law. viz. Cafes of Conſci- 


'ence, which Matters cannot be denied to 


be proper for the Chancery, as the 
Chancery ſtands in a Notion ſevered from 
the Common Law; for it 'carmor be 
thought that it could be the meaning 


of any Parliament, that thoſe Matters 


mould not be determined at all, for then 


there ſhould be a failure of Juſtice ; and 


"thoſe words can bear no other Meaning. 


but that the Law ſhould determine thoſe 
Cauſes, which are within the Cognizante 


ol it, and can be determined by it; but 
other Matters which are not Within cho 


Cognizance of the Law, as Equity, 
thould 
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ſhould be determined elſewhere, which 
muſt be in Chancery. 

And if it be faid, That ſuch Matters 
ought to be brought and determined in 
Chancery before they be judged at Law; 
It is anſwered, That the judgment at 
Law is nothing as t thoſe Matters, for 
(as dis ſaid before) the Common Law 
has no Cognizance of them, as in the 
Caſe of a Bond; The Queſtion at Law 
is, Whether it were ſealed and deliver- 
ed, or the like, and that being found 
by Verdict, Judgment followerh that the 
whole Sum tha!l be paid; whereas the 
Chancery examineth (not the ſealing and 
delivery of the Bond, but) what was at 
fitſt due, what hath been paid fince, 
what doth remain unpaid; and accord- 
ingly doth order the Party to take but 
what is juſtly due unto him, with his 
Damages and Coſts, and will not ſuffer 
him to take 800 J. becauſe he had a 
Judgment for ſo much, where it was 
proved that all was paid but 20 J. as 
the Caſe was lately in Chancery, where 
it was Decreed, That the Party ſhould 
take but what was juſtly due unto him, 


notwithſtanding his Judgment. Bur chat 


Decree (as the reit ) if the Chancery 
ſhould be wichia this Stacut2 will be 


judged unlawful, and che Plaintiff at 
| Aa > Law 
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Law ſhall have Execution of that Judg- 
ment for 800 /. where only 20 J. is due. 
And it is worthy Obſervation, That 


theſe Words ¶ Every Matter that may be 


determined by the Common Law | are 0- 
mitted in the printing of this Statute ; 


certainly there was no good Meaning in 


the Compiler, or in the Printer to leave 
them out, for they are in the Roll of Pe- 
titions in that Parliament to which the 
King did give his Anſwer, and do ſerve 
as a Key to open and cxpound all the 
other parts of this Statute ; Sed tulerunt 
Clavem. 

Laſtly, It falleth to be conſidered, what 
ſhall be ſaid to be [ the firſt Article of this 
Petition, and what the Remanent.] The 
King's Anſwer is, that touching the firſt 
Article of this Petition, as to Judgments 


given in the King's Court, he doth grant 


it; but as to the Kemanent, it is anſwered 
above amongſt the Commons Petitions, 


of which diſtinction there is no mention 


made in the printed Books, but all joined 
together, as if all had been granted, which 
again argueth the Compiler, or Printer 
of no good Meaning. Nor is this Sta- 
tute recired in the ſaid Iaſtitutes. But to 
rake the King's Anſwer as it is, this Sta- 
rute muſt be divided into two Articles; 
and the King's Grant of the firſt cannor 
be extended ro all, nor farther than the 

| Perition, 
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Petition, nor the Petition farther than 
the Grievance, which was, viz. Thar 
Judgments were queſtioned by the King 
himſelf, or by his Council, or in Par- 
liament, which comprehendeth not the 
Chancery, nor could the King under- 
ſtand that it did include the Chancery, 
for then he ſhould grant more than was 
demanded, and more than he intended : 
For he had denied before upon the ſame 
Parliament Roll to reſtrain his Chancel- 
lor; and if now he ſhould reſtrain him, 
he ſhould both deny and grant the ſame 
thing at the ſame time, as it were with 
the ſame Breath. Bur the King denying 
the Remainent, by ſaying it was anſwer d 
above, that Remanent mult be ſomething 
which was contained in a former Petition 
of that Parliament, and in this alſo. And 
in all the Roll of that Parliament there 
is nothing of this Petition contained in 
any other, but only in that Petition Tit. 
Suggeſtions num. 78.] which the King de- 
nied, and that part of the Petition is de- 
nicd here alſo; for the Remanent which 
the King ſaith was anſwered above, can 
bear no other Meaning, nor refer to any 
thing elſe. Therefore the Words of this 
Statute are not General, as the Print 
would make them, bur are reſtrained b 

the King's Anſwer to the firſt Article on- 
ly, which is to Plee Royal, viz. Pleas of 
a Aa z .-- as 
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the Crown, and cannot extend to any 
thing that can concern the Chancery, 
And if there were any doubr, King 
Fames's Judgment has cleared it; for Acts 
of Parliament are Fada Regum, where» 
of Bratton ſaith, the King is the only Judge, 
Lib. 1. cap. 16. | 
Conſidering thereſore, that theſe Clau- 
{cs are omitted out of the Print, which are 
in the Roll of Petitions in that Parlia- 
ment; and that they do much conduce to 
the true Underſtanding of this Statute ; 
and that there is ſuch variance between 
that Roll and the Print; it is very requi- 
fire the Print ſhould be corrected, for it 
may make many to Err, that do not con- 
lult the Petition Roll in Parliament. 


Thiraly, It is a good Rule for the un- 
derſtanding of this and all other Statutes, 
to know what were the Miſchiefs and 
Grievances in the Kingdom, which the 
Parliament meant to F,emedy. For as tis 
obſerved in the 4 Inſtitules, many Re- 
cords of Parliament can hardly be under- 
ſtood unicls you join thereunto the Hi- 
ſtory of the Times. And whoſoever will 
look into thoſe Times ſhall find that the 
great Gricvance of calling Caules into 
queition aftei Judgments were only Judg- 
ments of Treaſon, or Miſdemeanour againſt 
the King. 


And 
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And of ſuch our Hiſtories are full, 
That King Richard rhe Second not muc 
above four Years before the making o 
this Statute, had cauled many to be que- 
ſtioned, and the Duke of Glouceſter his 
Iowa Uncle ta be put to Death, and af- 
ter to be condemned; and likewiſe the 
Earls of Arundel and Warwick, and the 
Lord Cobham to be arraigned and con- 
demned; and the firſt put to Death, the 
other two tq be baniſhed, the one to the 
Jiſle of Man, the other to the Iſle of 
Jerſie, where they were committed to per- 
tual Priſon; and another Lord Cobham 
ikewiſe to be arraigned. And beſides 
theſe Noblemen, there were Seventeen 
whole Counties drawn in Queſtion for 
taking part with them, whereof many 
Knights, Gentlemen, and others were 
gricvouſly fincd, ſome at 100 J. ſome at 
1000 Marks; all which had their Par- 
' Jdons by Ads of Parliament, 11 R. 3. c. 1. 
And ſome of them had ſpecial Pardons; 
but thoſe Pardons were all made void 
and revoked by the King with the Aſſent 
of the Lords at the Requeſt of the Com- 
mons in Parliament, Azzo 21 R. 2. g. 2, 
Beſides, many both in the City of Lon- 
een, and in divers other Countries, were 
Forced by King Richard the 2d to ſign 
Blanks, called Blau Charters, wherein 
J'he King or his Council might caulc what 
W they 
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they would to be Written; many of which 
blank Charters King Flenry IV. about 
two Years before this Statute cauſed to 
be openly burned at the Standard in 
Cheapfide, And likewiſe in the beginning 
of King HenrylV's Reign many Noblemen 
were degraded by Act of Parliament, and 
divers were put to Death, and many things 
were done not agreeable to the Lays: 
For that was a Time full of Conſpiracies, 
Inſurrections, Rebellions, War; thoſe 
were the Grievances which occaſioned this 
Petition, and which the King was willing 
ſhould be tedreſſed, that Men might live 
ſecure after they had their Pardons, and 
after they were cleared by the Judgment 
of Law, and not be called in Queſtion, 
and have their Pardons, Patents, and E- 
ſtates taken from them by the King or his 
Council, or by Parliament contrary to 
Law; other Grievances we read of none, 
that were conſiderable or fit for the Com- 
mons to Petition againſt, eſpecially ſo 
earneſtly, as to deſire Redreſs for God's 
Sake, and for the Preſervation of all the 
Eſtates of the Kingdom. 

| Laſtly, The Practice is to be taken into 
Conſideration, to ſhew how this Statute 
was underſtood and expounded at, or ſoon 
after, the making of it; for tis a Rule, 
that Contemporanea Expoſitio is eſpecially to 


be regarded. 


Rot 
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Rot. Parl. 3 H. 5. num. 46. The Com- 
mons in their Petition ſay that the Chance- 
ry did proceed againſt the Law, and de- 
ſeated Judgments of Law. And pray that 
no Sabpæna might be granted for Matters 
determined at Law, under the Pain of 40 l. 

Reſp. Le Roy aviſera. 

Rot. Parl. 1 HF. 6. num. 41. The like Pe- 
tition. | 

Reſp. The Statute of t7 Rich. 2. c. 6. 
ſhall be obſerved. 


Nete, That neither of theſe Petitions 
do mention that ſuch Proceedings 
in Chancery were againſt the Statute 
of 4 H.4. which would not have been 
omitted, if the Parliament had then 
thought that the Chancery had been 
within it. 


Likewiſe in King Henry VII's Time there 
are many Precedents of Relief given in 
Chancery after Judgments at Common 
Law, when Cardinal Moreton was Chan- 
cellor, and after when Archbiſhop War- 
ham was Chancellor and ever fince; but 
it 1 3 by that which hath been 
ſaid before, that neither Cardinal More- 
ten nor Archbiſhop Warham were the firſt 
rhat brought in the Precedent; and if 
they had, yet tis 160 Years ſince Moretos 
was firſt Chancellor, and the continual 


ge 
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Uſage and Practice ſince may very we cit 
admit it now for a Law; for Uſage and, 
ancient Cuſtom make Law, 1 »ſtitut. fl" 
115. 4 And although it were granted) * 
that no Uloge nor Cuſtom could hold 2's ) 
gainſt an Act of Parliament, yet againſt chi 
a Conſtruction of an Act of Parliament" 
(where the Words themſelves are not, 
plain and binding) Uſage and a conti - Ictio 
nued Courſe will hold; for in ſome Caſes ied 
"ris faid, that though the Law, which was ere 
grounded upon an Act of Parliament were nd 
thus; yet aliter utitur in diebus noſtris, 
4 Inſtitut. x07. 

Many Judges when they fare in Chan- 
cery, by Commiſſion, in the Vacancy or 
Abſence of the Lord Chancellor have de- 
creed Cauſes there after Judgments at 
Law. 

Likewiſe in the Exchequer Chamber, 
Dutchy Chamber, in the Courts eſtabliſn - 
ed in the North and in Wales, and gene- 
rally in all other Courts of Equity, Mar. 
ters have been called in Queſtion, and re- 
lie ved ſince the making of this Statute 
without Reſpect, whether they had been 
judged, or not judged before at Law. 

d it would be well conſidered why 
this Statute, and the other of 27 E. 3, 
ſhould be ſo much urged againſt the 
Cha.icery, and be obſcrved in the other 
Courts. For the Chancery is not named 
; 10 
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yell either of them; and if they be general 
andes, why ſhould they not bind the 
falſpmmon Law Courts as well as the Chan- 
ry? For in rhoſe Courts, beſides Er- 
rs judged in the King's Bench, there is 
thing more Common than after Judg- 
ents given in Actions of Ejectione Fir- 
e, Treſpaſs, Replevin, Prohibitions, new 
i. Ictions are brought, and the ſame Title 
ſes lied again, and Verdict given againſt 
ag <rdict, and Judgment againſt Judgment, 
rend Suits carried from Court to Court, 
„r one and the ſame Right or Title. 

ow are the Parties then or their Heirs 
. N Peace, that had the firſt Judgment, it 
r hot being undone by Attaint or Error, 
. $5 this Statute Preſcribes, neither of them 
t Peing excepted in that of 27 E. 3. nor 
heir Poſſeſſion taken from them by a 
rit of an higher Nature, but by bring- 


he former; and queſtioning all again, 
hat was in Queſtion, and judged before, 
luch Actions being called Pick-purſe Adti- 
ms, as Who hath the beſt Purſe will pre- 
vail: And no Zjectione Firmæ was brought 
224inſt a Stranger before the 14 H. 7. long 
atrer this Statute; and therefore, though 
not within the Letter, is as much with- 
in the Intent of the Statute as any De- 
cree in Chancery; and yet that mult be 
upheld, although it was at firſt a Que- 
| ſtion, 


Ing a new Action of the tame Nature of 
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ſtion, whether it were not Maintenance iL 
the Leſſor to maintain ſuch an Action. Tb Q 

And why ſhould it not be as lawful ahichi 
ter a Judgment at Law once obtained our 
plead this Statute to a new Declaration al! ar 
to a Bill in Chancery? Wherein is the for Ti 
mer Judgment more undone by a DecreFhat 
than by another Judgment upon anotheſ lat 
Verdict: And wherein are the Parties madQhers 
to anſwer anew in the one more than it 
the other, if the Chancery did diſaffirm th 
former Judgment which it doth not 
And if by differences of Parties or Action 
things may be queſtioned at Common Lau 
to overthrow or avoid the former Judg 
ment upon the ſame Point of Right or Ti 
tle, Why ſhould it be excepted againſt, tha 
the Equity of a Cauſe ſhould be examinec 
in Chancery after a Judgment, which nei 
ther was nor could be in Queſtion befor 
the Judges at the Common Law: In the 
Common Law Courrs all being brought 
into Queſtion again, the Parties made tc 
anſwer anew, and to anſwer the ſameh 
Thing, that was anſwered and adjudged 
before; whereas in the Chancery nc 
thing of the former Matter, nothing of 
the Judgment is touched, but only the 


corrupt Conſcience of the Party is cor- 
rected, becauſe he would take an advan- Me 
rage by Rigor of Law againſt all Equity 
and good Conſcience. And there can be o 
ö an no 


ö 
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o Queſtion, that the Chancery ſhould be 
aichin theſe Statutes, more than the other 
| t@ourts; either all are bound by them, or 
are free. | 

ol The Article againſt Cardinal Wo'ſey, 
e hat he had examined divers and many 
nelatrers in Chancery, after Judgments 
\dEhcreof given at the Common Law, 
GS ſubverſion of the Laws, and made 
me Perſons to reſtore again what they 
ad in Execution by vertue of the 
udgmenr, at the Common Law, as 
is Reported 4 Inſtitut. is too gene- 
al and uncertain; for thoſe Matters 
night concern Preſentments to Chutches, 
rebends, or other Bene fices, mentioned 
the Statutes of Proviſions, 16 Rich. 2. 
1% 5. or other Matters that might be 
Froper for the Common Law, and not 
r the Chancery; or he might Reverſe 
Wc Judgments in the Points adjudged ; 
r the Cardinal did many things with 
S high Hand, as appears by tne other Ar- 
cles, and by his uſage of Sir 70hn Stan), 
entioned in the 38th Article, and 
en he was worthily complained of: 
ut if they were Matters fit to be re- 
Jeved in Equity (though after Judg- 
Nents at Law) it is not probable that Sit 
omas Moore would have fer his Hand 
% ſuch an Accuſation, as knowing that 
J have been done before the Cardinal's 
dime 


C1 


77 


4 Inſt. 91,92. 
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time, and by himſclf, as is certified H 


the Referees, if this be a true Cop 
which may be doubred ; becauſe Sir 7h 
mas Moore doth ſign before the Duk 
and other Noblemen, which place v 
not given to the Lord Chancellor till aft 
his Death: And it is well known th 
the Cardinals Man |_ Crom mel] did tak 
him oft from all Accuſations in Parli4 
ment, yet this Article was the Cau 
of all the Reſt, 44 are there Printe 
under the Title of the Court of Cha 
cery ; but it not mentioning what tho 
Matters were that the Cardinal di 
Examine in Chancery, doth fall off « 
it ſelf. | 

And for Throgmorton's Cafe ſo muc 
ſtood upon, as wherein all the Judge 


are ſaid to have given their Opinions 


it was thus, | 
Throgmorton being poſſeſſed of 

Term, by a Grant from the Crow! 
rendring a Rent, with a Proviſo to b 
void for Non-payment, within 40 Day: 
and having made many failures, which af 
peared upon Record; Qneen Elis alet 
granted away the Inheritance, whic 
came to Sir Thomas Heneage, and fro 
him to Sir Meyle Finch, in right of hi 
Lady, who entred and ſealed a Leaſe ti 
one Roots to try the Title; and upot 
a Demurrer in the Exchequer, Judg 


mem 
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nent was given for Roots, the Leſſee ; 
whereupon Throgmerten brought a Writ 
if Error, upon which the Judgment 
vas affirmed ; and after all that, he ex- 
jibired a Bill in Chancery, pretendin 
or Equity, That the Non-payment 

he Rent in 9 Eliz. was by the fault 
of a Servagt, and no wilful Failure: 
Tro which Bill Sir Moyle Finch and Roots 
nade Anſwer, and did ſet forth ſeveral 
ailures, in the grch, roth, and 17th 
Years of Queen Elizabeth, afid ar divers 
ther times, which they alledged did 
pear upon Record and therefore, and 
Mor other Cauſes mentioned in their 
infwers, they demanded Judgment, 
rhether the Court would hold Plea 
hereof or not: And Mr. Attorney Gene- 
al being of the Defendant's Councel 
hoved, That the Matter touching the 
Leaſe, whereof the Plaintiff ſought Re- 
&f, might be diſmiſſed; becauſe the 
Leale had been, by the Opinion of the 
udges, adjudged to be void in the Ex- 
nequer, for that the Rent was not 
id to her Majeſty within 40 Days, 
cording to the conditional Clauſe con- 
ined to the Leaſe. To which Motion, 
Wir. Philips being of the Plaintiff's Coun- 
el, made Anſwer and ſhewed, That the 
Wicfault of Payment in the yrth Year of 
Mucen Elizabeth, was not ae 4. 
2 ut 
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that all the Judges, except one that v 


be adviſed, and give ſuch Order Ini 


was upon the ſeveral Forfeitures, u 
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but grew by the Negligence of a 8e 
vant; but that the Rent was aftcr 
ward paid, and that the Lands we 
enjoyed quietly by che Leſſee ſo long: 
the Inheritance remained in her Majeſt 
until the Defendants Entry, and there 
fore prayed, That the matter in Equity 
might be retained. But foraſmuch ay! 
the Cauſe was of great Weight, an 
would be a Preccdent, the Lord-Keept 
minded, before he gave any Order, ij 
confer with the Judges, and directed th: 
the Bill, Anſwer, and Records, whic 
ſhewed the Defaults of Payments ſhoulſ 
be brought to the Judges, as appearc} 
by an Order in Chancery, 28th of 4 
9 Eliz. 
And i5th of November following, t. 
Lord-Keeper did declare in open Co 


abſent, had conſidered of this Cau 
and were all (one of them that had 
fo conſidered, excepted ) of Opinic 
Thar the particular Caſe as it ſtood, v 
not meet to be retained and examined}, 
Chancery; yet his Lordſhip ſaid he wot, 


ſhould be meet; as appeareth by n 

Order then made, which was the laſif,. 

that Cale. © | 
Now the particular Caſe as it ſte 
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en Non-payments of the Rent; and the Bill 
cre ſeek ing Relief but againſt one in the gth 
erg year of her late Majeſty, the reſt of the 
A kfailures being not mentioned: And the 
U Leaſe having been adjudged void in Law, 
not only for the Failure in the ſaid gth 
ui vear, but for the other Failures allo, for 
which no Remedy was ſought; the Cale 
anſas it ſtood might not be held mcet to be 
examined and relieved in Chancery, for 
„It ſtood upon divers Failures, and likc- 
wiſe upon the Queen's Intereſt againſt 
UIwhom there was no Equity to be fought 
in Chancery. 
rei But in all choſe Proceedings it doth not 
Mi appear, that the Lord: Keeper did make 
ny Order to retain the Bill, as is al- 
cdged, nor that there was any Petition 
Vo the Queen, nor any Reference from 
Vier to the Judges, nor any Certificate of 
une Judges (other than Verbal) to the 
Ford-Keeper (as is {aid ) and by him de- 
WElarcd in Court; none of which could be 
unknown to the Attorney General, altho' 
dow it be otherwile urged undcr his 
OName in the zd and 4th [aſtitrut. By 
Thich the Statute is made the only Rea- 
n of the Judges Opinions, whereas it doth 
thor appear that this Statute was once men- 
oned in all thoſe Procecdings. 
to} Sir Moyle Finch's Anſwer is not to be 
und (it is not unlikely to have been 
N SR burned 
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burned when the Fire was in the Six 
Clerks Office) but it ſeems the Cauſe was 
not diſmiſſed, for there was no Diſmiſſion 
enrolled nor any Order for a Diſmiſſion 
entred, neither doth it appeat that there 
were any further Proceedings in it: But 
how ſoever that Opinion of the Judges be- 
ing given upon the ſeveral Forfeitures and 
the Queen's Intereſt, and the Judgment 
that hrogmortons Leale was void, 
ca Cale doth nothing concern the Que- 
jon. 

And the Inconveniences that would a 
follow to the Subject if the Chancery . 
Mould not relieve after Judgments in 1 
Caſcs'of Frauds, Breaches of Truſts, For- f 
feitures, &c. where the Common Law Ire 
cannot relieve, would prove ſo great and I 5; 
intolerable a Grievance, that no Man 10 
could live under ſuch Laws; for any Nee 
Man that will take Advantage may ob- Ib. 
tain a Judgment at Law before the I 
other can get a Decree, or an Injuncti- 
on in Chancery, what Equity ſoever this I Ii 

_ Caſe requiteth, and then he muſt be re- Har 
medileſs for ever, and thereby all Fraud, ac 
Circumvention, Corrupt, Crooked and IF , 
unconſcionable Dealings of Crafry, deccit- ¶ th 
ful Perſons would be countenanced, en- al 
couraged and aberted, and che ancient jy 
Rules of Equity and Conſcience ſmother- I ar 
cd and ſuppteſſed upon the imaginary th 

Credis | 
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Credit and Reputation of a Judgment at 
Law which, though of prcac Weight, 
may be unconſcionably gotten, eſpecially 
ſince all Men know, that not one Jjudg— 
ment of an hundred is pronounced in 
Court, nor the Cale fo much as hcard or 
underſtood by the Judges, but emred by 
Artornics, which then they were not, 
but pronounced by the Judges in open 
Court. | 

Therefore it would be incouragement 
to imagin that the makers of that Law 
4 H. q. did ever iutend that fuch Judg- 
ments entred ſo ſecretly and unidcrhand, 
that "tis oſtentimes diſtculr to find them 
ſhould not be examined, and the Farties 
relieved ; or that by thoſe Words in the 
Statute ¶ After Judgments given in the 
Court of our Sovereign Lord the Ring] they 
could intend ſuch Judgments as ſhould 


de cntred by Attornies without the Judges 


Knowledge. 

Neither can it be thought that the Par- 
liament 21 Fac. cap. 26. wherein Attornies 
are excepted from being Felons, if they 
acknowledge Judgments for any Perion 
without his Privity, did intend either 
that the ſaid Attornies ſhould be free from 
all Puniſhmenc in ſuch Cates, or that iuch 
judgments ſhould be of fo great Weight 
and Force as never to be quclttoned, nor 
the Party relieved, but utterly undone, 

Bb 2 becauſe 
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becauſe an Attorney hath acknowledged 
a Judgment againſt him, whereof he can 
know nothing till he be taken in Execu- 
tion. 

For admit (as is mentioncd in the 3d 
Inſtitut. 123. ) that the Plaintiff doth by 
Colluſion rctain an Attorney for the De- 
fendant (without the Defendant's Knows 
ledge) and the Attorney conſeſſeth the 
Action, and judgment is entred, muſt this 
Judgment be binding for ever, and ſhall 
the Defendant have no way to help him- 
ſelf 2 The Book faith, that in this Caſe 
the Defendants fought Remedy in Parlia- 
ment, and that the Parliament did give 
Powet to the Lord Chancellor by the Ad- 
vice of two Judges, to hear and order the 
Caſe in Equity | whereupon it conclud- 
eth that the Chancery could not do it 
without higher Authority] which is no 
very good Conſequence. 


For that Caſe was a mix'd Caſe of Equi- 
ty (to right rhe Defcadant) and of Mil- 


demcanour (to puniſh the Practice) und 
therefore required ſeveral Judges that 
might inform the Parliament of both: 
but that Petition ſhewed, that the Court, 
wherein this Judgment was given, could 
not give Remedy in that Cate; and the 
Reference ſhewed, that it was not con- 
ccived to bc within the Statute of 4 H. 4. 
For then the Parliament ( in its * of 
udica- 


e 
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ſudicature) could not have medled with 
it; and ſo that Cale muſt have been with- 
out Remedy, as all others of the like Na- 
ture mult be, if this Conſtruction hold, 
whereof no doubt there will be ſo many 
that it were better to live under no laws 
than ſuch as do give way to, and do not 
provide Remedics againſt ſuch Milchicts. 

And Statutes being always to be ex- 
pounded ſo as there be not a Failure of Ju- 
ſtice, 2 Inſtitut. 23. And the Chancery 
Court being now the only ordinary Re- 
medy that is left to prevent and give Re- 
lief in ſuch Caſes, it is ſtrange ic ſhould 
ſo earneſtly be endeavour'd to be abridged 
of that Power, whenas this ſtrictneſs ro 
maintain the Rigor of the Law is obſerved 


no where beſides. The Parliaments of 


France (which are Courts of Juſtice) and 
the Lords of the Seſſion in Scotland (where 
the Chancellor hath the Chief Place) do 


miniſter Juſtice, not according to the Ri- 


ſtrain his Chancellor 2 


gor of Law, but with Reaſon and Equi- 
ty, Cambden in Scotis pag. 8. And mult 
we above all others be debarred of that 
Benefit, and left remedileſs, and the Chan- 
cery tyed up from giving Relief, only up- 
on Inferences, and the Conſtruction of a 
Statute wherein it is not named, and rhe 
King having denied in the very ſame Par- 
liament, and upon the tame Roll, to re- 
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And where it was ſaid, that it is againſt 
a Maxim of Law for a Man to help him- 
{elf againſt a Record upon a bare Sur- 


miſe, let it not be thought that the Chan- 
cery doth help any Man upon a bate 
Surmiſe; for if he doth not bring very 


good Proois, the Chancey doth diſmils 


him, and puniſh him by making bim pay 


good Colts, lo far it is from relieving any 


that are cauſcleſsly Troubleſome: Nor is 


the Chancecy to be guided by every 


Maxim of Lau, but it is to control ſuch 
Maxims as are againſt the Law of Reaſon, 


Doc or Fn Stud. lib. i cap. 7. 
And it is worthy Obſervation, that 
the Judges themſelves do oftentimes ex- 


tend their Directions, (and do therein 
play the Chancellors,) ro mitigate the 
Rigour of the Law aſter Verdicts, by 
ſtay ing the Poftea, and by Conſequence | 


the Judgment, and ſometimes after Judg- 


ment by ſtaying Execution till the Party 


will Conſent to take what they in Equity 
think fit (by what Law they do ſo them- 
ſelves beſt know.) But it is as neceſſary 


that the Chancery ſhould give Relief 


after Judgments as the Judges to ſtay 
the Judgment or Execution, and them- 


ſelves to order the Matter in Equity: | 


But neither the Chancery nor any other 
Courts are Within this Statute, but only 
thoſe which are named in it, which are 


the * 
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the King himſelf, his Council, and the 
Parliament. And in Caſes only which 
concern the King, as hath been laid, none 
of which concern the Chancery. 

For the Meaning and true Senſe of 
this Statute {as it ſtands upon the Par- 
liament Roll of Petitions) is, that no 
Man ſhould be drawn into Queſtion, at 
the King's Suit, which is expreſſed by the 
Words Plee Royal, and put ro Anſwer a- 
gain before him, or his Council, or in 
Parliament, that hath been acquired by 
Judgment of the Common Law (as thoſe 
were that had their Pardons before men- 
tioned ) or ſuch as ſhould hereafter be 
acquitted by Judgment of the Common 


Law; and in that Senſe this Statute hath 


been obſerved ever fince, and no ſuch 
Judgments have been queſtioned by the 
King, or by his Council, or in Parlia- 
ment. 

But it were a ſtrange Conſtruction of 
this Statute to ſay, that the Chancery 
alone, and no other Court, ſhould be 
bound by it, and that the Parliament 
{ſhould give no Relief in any Caſe what- 
ſoever after a Judgment at Law, be it 
obtained by Corruption apparent, In- 
juſtice, Fraud, Gc. And that the Sub- 
ject ſhould be left deſtitute of all help al- 
ter a Judgment, unleſs he can overthrow 
it by attainting the Jury, or by Error; 

Bb 4 Whereas 
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whereas an Attaint is ſo Penal that one 
Jury will rarely Attaint another (for it 
may be their own Caſes.) And Error 
for the moſt Part is in the Pleadings, and 
the like ſtrictneſs to obſerve the Rule of 
the Law muſt be held by the Judges up- 


on the Writ of Error, as was held in the 
former Judgment. 


To conclude therefore ; neither the 
Words of this Statute, nor the King's In- 
tention in granting part of it, nor the 
Miſchicfs before that did occaſion it, can 
maintain any ſuch Conſtruction ; that 
the Chancery for Matter of Equity ſhould 
be bound by it; and the Practice in 
Chancery, and in all other Courts of E- 
quity ſince, doth ſhew plainly, that it 
was never ſo underſtood. 


And ſo King James's Judgment ſtands 
firm. 


Virga ZEquitatis, Virga Regni tui. 
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Omiſſion in à Bill of Reviver to make one De- 
fendant a Party, no Cauſe of Rehearing, the 
other Proceedings having been in that De- 
fendant's Name 252 

Coſts taxed for a ſcandalous Bill againſt the 
Plaintiff and his Counſellor 194 

Bond Ancient, neither Principal nor Intereſt 
being demanded in 22, Tears, decreed to be 


delivered up to be cancelled 78, 79, 88 


Bond to procure a Marriage decreed to be can- 


celled 87 
Bond given before Marriage that the Mife 
(hould diſpoſe of 500 l. which ſhe did, and 
decreed accordingly, notwithſtanding the Bond 
was cancelled by Conſent of the Wits. and 
the Husband gave a Note that ſhe ſhould 
diſpoſe of it 118, 119 
Bond to pay 15 l. per Annum during a Life 
149 

A Bond voluntarily entred into without cis. 
deration appearing, but preſumed, not re- 


lievable here after Judgement 157 
The Benefit of a Bond given before Marriage 
decrecd 44 


Bond of Covenants. vid. Covenants. 


% )) — OOO STOR. —— — . OT — 


C. 


Haritall: Uſe relieved 21 
A Town may lay th: whole Mone of 4 
Charitable Uſe, on any one lia l. to the P- 
| ment 


The Index. 


ment of it, but he (hall have Remedy to ap- 
portion each Party liable 92 
Covenants, Chancery cannot relicwe beyond 
the Penalty of a Recoznizance for performs 


ance of Covenants | 95 
Bond of Covenants ſued againſt the Leſſor, the 
Leſſor relieved in Equity ibid. 


On Bond of Covenants the Party to have no 
more than he is really damnified, and ſhall 


recover in a Tryal at La I99 
Bond of Covenants ſued againſt the Heir 201 
Conſideration in a Deed 12 
Conſideration for a Rent-Charge 62 


A Purchaſer for valuable Conſiderations 75 
An Annuity granted without a valuable Conſi- 
aeration not relieved in Equity 148 

Conveyance vid. Truſt, Fraud. 

The Omiſſien of theſes Words Stand and be 
ſeiſed in 4 Covenant to ſt and ſciſed to 
Uſes relieved here I 62 

Two Deeds of Settlement, the latter contrary 
to the former, the firſt decreed to ſtand 4- 


gainſt a Pine levied to the Uſe of the latter 
192 

Fraudulent Conveyance vid. Fraud. | 
Voluntary Conveyance 163 
Two voluntary Conweyances, one ſet up again(} 
the other 173 
What ſhall be ſaid not a voluntary Conveyance 
277 


Copyhold, Chancery decreed a moderate 
Fine certain between Lord aud Tenant 96 
| Decreed 


The Index. 
Decreed that a Copyhold for Life ſhall be ſur- 


renared according to Agreement 274 


aps 


2 
Charge of Suits by wmhoms to be born 213 


„Content. Of Marriage with Conſent 2 


05 Conſent of a Father to 4 Marriage when good 4, 
% bat ſhall be ſaid a Conſent or Allowance to 
d. ] Sale of Lands 228 
no And to what Eſtate whether in Fee or for Life 
all ibid. 
Condition. 7his Court will give Relief a- 
51 gainſt an Entry made by the Heir for the 
Breach of a Condition 162 
One Co-heir entring and avoiding the Tenants 
| Leaſe ſhall anſwer the Moiety of the Profits 
to the other Co- heir 49 
8 Commiſſion. 07 Commiſſion of Rebellion 
the Proſecutor ſhall endeavour the firſt and 
e preceeaing Proceſs to be executed, or elſe to 
1% % Pay Cofts 
A Priſoner in Execntion ſhall have ſo many 
„ Day-Writs as are needful to attend Commiſ- 
4 fi OACYS 
/ Bail may be taken upon a Commiſſion of Rebel- 
lion for the breach of a Decree 262 
Proceſs of Contempt to be made out in the pro- 
per County where the Party is Refident 56 
Rehearing upon penalty of treble Coſls 222 
3 (Creditors for Wares cverſold not favoured 132 
ICuſtom. Cuſtom of London, Orphans 26 
704 woman that broug ht a Portion relieved againſt 
of the Cuſtom of London 27 


6 
4 Cuſtom 


2 


The Index. 
Cuſtom of Vork as to the perſonal Eſtate «f 


one dying in that Province 79 
Cuſtom of London good againſt a Deed of 
Truft to the uſe of a laſt Will. 84 


D. 


Hancery not to aſſeſs Damages for a Treſ- 
| paſs. 230 
Decree, Sequeſtration for not yielding to 4 
Decree © ; 
Decree repugnant to a former Decree without a 
Bill of Review 75 
Defendant committed to the Fleet for not per- 
forming a Derree and Sequeſtration, and 
the Plaintiff put in Poſſeſſion, ſhall not be 
diſcharged 4 the Lands are aſſured to the 
Plaintiff or Money 153 
By the Laws of England 4 Decree (not with. 
landing any contempt thereof ) ſhall not bind 
the Goods er Moveables, but only charge the 
Perſon I93 
The Plaintiff ſues her Bill as ſole, and after 
married, and then a Decree, yet this is no 
erroneous Decree 232 
A Decree in Equity is like a Judęment for 
Dett or Damages at Common Law (in 
ſome reſpetts ) | 234 
Depoſttions of Records Anthentick 15 
Diſtreſs for Rent though not good in Lam, yet 
. relievable in Equity 5 
Dower. 


| The Index. 
Dower. Commiſion to aſſigu thirds for 
8 


Dower 

Fine levied Ly Fame Covert to confirm a Leaſe, 
ud Bar of her Thirds after the Leaſe ſa- 

tied by the Profits GL 132 

Bill for Dower ont of a Truſt, diſmiſt 254 

Dutchy Lands granted from the Crown may be 


debated in Chancery 44 
Injunction againſt proceedings in the Dutchy 
Court 55 
E. 
State Perſonal, (Vide Portion. Limi- 
tation. 
Perſonal Eſtate limited on Truſt 27 


Reverſion of Goods after a Life given to J. S. 
the poſſeſſor for Life decreed to give Security 
to deliver the Goods or value after her Death 

111 

The poſſibility of the Remainder of a perſonal E- 
ſtate void in Law, and the Bill for ſecuri- 
ty of” ſuch Eſtate demurred to, and the de- 
murrer allowed 261 


Executor. (Vide Heir, Will.) 


Perſonal Portion ſettled on the Husband out of 


the Profits of Lands,” ſhall be paid to his 
Executrix 258 
Portion to be laid out in Land to the Tie of the 
Wife and Iſſue, remainder over ; Wife dies 
before the Purchaſe, and Iſſue dies leaving 
| Cc Exc» 


The Index. 


Executor, the Money decreed to the Exect- 
tor 0) 
By Will the perſonal Eſtate to raiſe 4% 
purchaſe Land for A. A. dies without Iſſue, 
the Land not purchaſed. Decreed the Ad- 
miniſtrator f A. ſhall have the Money out 
of the Hands of the Executor 2.04 
Execution by an Fxecutor againſt H. upon 4 
Judgment recovered in the Teſtator's Life- 
time, without ſuing a Scire Facias: 4 Su- 
perſedeas granted to the Warden of th: 
Fleet to diſcharge him 90, 91 
Obligee makes Oblig or Executor, the Bond not 
to be diſcharged in Equity, being for Secu- 


rity of arrears of Rent 242 
Debt due from the Teſtator charged on 4 
Leaſe made by the Executor 250 


Debtor made Executor. ( Vide Aſſets.) 
Profits taken upon a void Extent, to be reliev- 


ed 107 
F. 

Onnſeller's Bill for Fees diſmiſt on Demur- 

rer 38 

Fine. A moderate Tears value, a reaſonable 

Fine in caſe of Tenant Right 34 

Chancery decreed a mod rate Fine certain be- 

tween Lord and Tenant 96 

Fine: 


N ky fy ou 


The Index. 


Fine. Eſtate, Operation of a Fine to bind 
a Truſt for a Leaſe made to the Conuſors 


own Uſe 51 
Fine barring a Term 65 
Entry and claim ibid. 
Eſtate turned to a right ibid. 


A ſleeping Leaſe, the Leſſee not knowing of it, 
or accepting it, and was never in Poſſeſſion, 
bound by Fine and Non-claim 66 
Fine miſtaken, the Land lying in two Pa- 


riſhes 12 
Fraudulent Deed to deceive Creditors, ſet a 25 
132 
Voluntary Conveyances when fraudulent as to 
Parchaſors, and yet to what purpoſe avail- 
able 146 
Articles of Purchaſe decreed to be performed a- 
gainſt a voluntary Conveyance before the 
Articles 147 
(Vide Truſt.) 
Leaſe forfeited becauſe alienated without Li- 
cence by an Executor being ſold for payment 
of Debts relieved 170 


— —S—_ 
—_— 


G. 


Abendum in 4 Grant though void in 
1 Law for uncertainty, jet good in Equi- 


ty. 
Gaming. A perpetual Injunition againſt one 
that ſued for Money unduly won at Dice 17 
Ce 2 . 


8 
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H. 


Abendum in 4 Grant tho void in Law, 


yet good in Equity — 
' Heir bound by his Father's Covenant, the Land 
being conveyed to him 19 


The Heirs Land liable to pay Debts, relieved 
againſt the Executors, ſo far as the perſonal 


Eſtate will extend „ 
Surpluſage of an Eſtate decreed to the Heir, 
not to the Executor ETD I 64 


( Vide Executor.) 

Hearing. Omiſſon in a Bill of Reviver to 
make one Defendant a Party, no cauſe of re- 
hearing, the proceedings having been in the 

- Defendant's Name 2.52 

Re- hear ing upon the Penalty of treble Coſts 222 


J. 


Mcloſure. Agreement about Glebe Land 
being Incloſed, decreed 1 

The only Free holder in a Manour in right of bi 
Church not compelled to Incloſe 259 
Intereſt Money. Intereſt for Rents and 
Profits not allowed | £154 T8 
, The Payment of Intereſt, when to begin 212 
- Intereſt of Money charged on Land to be paid, 
* notwithſtanding claim to part of the Land 
88 213 

The 


0 
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The Index. 
The AQ of a preſent Incumbent not to bind his 


Succeſſor 


148 


Jnjuntion. 7% ſfop Suits againſt Bankers 


who lent the Kinz Money 


44 


Injunction of the Dutchy Court over-ruled in 


Chancery 


52 


Injundions againſt proceedings in the Dutc 


Court 
Injunction for Poſſeſſion 


55 
188 


Joynture, Rent payable in Augmentation of 
a Joynture, though not diſtrainable at Law, 


yet relievable in Equity 


3 
A Statute to make a Joynture, the Conuſor left 
her 25 l. per annum by Will, this is in 


lieu of her Foynture, and not a voluntary Gift 


46 


Juriſdiction. (viaꝭ Privilege.) 

Juriſdiction of Cambridge maintained 86 
Juriſdiction of the Cinque Poris over-ruled 140 
Juriſdiction of the County of Lancaſter 278 


— 
— —. 


* _ — 


L. 


Eaſe, Limitation, (Vide Mortgage, Truſt,) 
Limitation of a term for Tears to the 
Heirs Males, remainder over void, and 
ſhall go to the Executor, and the remainder 


Man not relieved 


201 


Settlement of a Leaſe, Perpetuity 175, 16 
Leaſe in truſt for the firſt Sen for Life, after 
to the ſecond for Life, &c. And after to the 


Ge 3 


Daughters 
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Daughters (not in eſſe) void, and veſts 
in the Executor 178 
Aſtenment of a Leaſe, with limitations in Tail, 
remainder over (in Truſt) though void in 
Law, yet good by intent in Equity, and the 


Aſſignor's Executors ſhall not have it 17 
Leaſe kept on Foot 21 


Leaſe to attend the Inheritance 36, 120 
Leaſe made to attend the Inheritance, decreed 
to the Perſon's Uſe who had the Inheritance 37 
= for Security and alſo in Truſt, decreed to 
e aſſrened on payment of Money 47 
Grant of a future poſſibility not good in Law, 
yet a poſſibility of a Truſt in Equity may be 
aſſigned 30 
Words of Limitation and not of Purchaſe 11 
Statute of Limitations pleaded 205 
But that no advantage ſhould be taken on the 
Statute of Limitations, diſmiſsd 214 
Leaſe ſigned to pay Debts and Legacies, the 


perſonal Eſtate not ſubject to the ſaid Debts 
and Legacies 48 


Leaſe made Pendente lite 2 
Remainder of a Term limited to Baron and 
Feme, and to the Chilaren of their Bodies, 
it's no intail in Law 111 
Leaſe forfeited by Alienation without Licence by 
an Exccutur, relieved, it being ſold for Pay- 
ment of Debts 170 


Settlement by Leaſe, fir ft in Mortgage and then 
for Payment of Debts 2.49 


Plea 


The Index. 


ſts | Plea of the Statute of Limitations over- ruled 


78 125 
ul, Legacies. (Vide Will ) 

in | Grant of a future poſſibility of a Term not good 
the in Law, yet a poſſibility of a Truſt in Equity 
17 muy be aſſigned 39 
1 | Leaſe to go to the Adminiſtrator, and not to at- 


LO tend the Inheritance 282 
1 1 5 
M. 
Arriage with Conſent 2 
Conſem of a Father to Marriage, when 
0 good 4 


1 2001. given in the marginal note of a Will to 


a Daughter, if ſhe behave her ſelf dutiful to 
2 her Mother; ſbe Marries without her Con- 


4 ſent, yet the 200 l. decreed 122 
be | Marriage Portion to be paid, ſa as ſhe married 
” with Conſent 121 
81 Mean Profits 32 
2 | Relief for mean Profits 48 
4] Moztgage. Leaſe mortgaged and the Money 
E paid though not at the Day, yet void in E- 
1 quity againſt a Purchaſor or a Charity 20 
yl Leaſe kept on foot to defend from Incumbrances 
* 21 
Air of the Mortgagor to pay the Money, or elſe 
; 40204 the 2 to fs ld . - 
Neo ſurvivorſhip upon a Mortgage, where the 


Money lent was in Truſt, and with intent that 
0 Cc 4 each 


The Index. 
each ſhould have his Money and intereſt a- 


gain 58 
Preſumption by Circumſtances that nothing is 
due upon a ſleeping Mortgage, and decreed 
the Mortgage Deed to be Cancelled 60 
Mortgage by way of Conveyance and fteconvey- 
ance | | 97 
Who to have the Benefit of Redemptiom 98 
Relief againſt an old Mortgage, no demand be- 
ing made, nor Intereſt paid in 40 Tears 105 
Mortgagee purchaſeth the Lands mortgaged, the 
Plaintiff which hath the title of Redemption 
ſhall declare whether he will redeem or not, 
before the validity of the Mortgage ſball be 
tryed at Law 16 
Judgments and Statutes bought and laid upon 
Lands mortgaged, and a long time forfeit- 
ed, ſet afide, they being ſubſequent to an old 
Decree for Redemption I72 
Heir of the Mortgagor to have the Redemption 
Money, and not the Adminiſtrator, the de- 
fect of Aſſets not being proved 183 
Demurr'd to a Bill for the Redemption of 4 
Mortgage becauſe of its Antiquity, and plead 


Stat. 21 Jac. and good 3 I 84 
Deviſee decreed to redeein the Eremiſſes and not 
the Heir at Law 191 


Redemption of a Mortgage decreed to the Heir 
after forfeiture and ſale for a long time paſt, 

by reaſon of impediment during the coverture 
o 


A Mort * 


LA NN” 


9 
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Mortgage not being relieved after 20 Tears 
forfeiture, and the Eſtate deſcending to an 
H ir. and he ſell the ſame, all this pleaded 
and held good 206 

Redemption by an Infant 221 

The Widow who had an Eſtate for Life, and 
the Infant Heir to pay off the Mortgage 


proportionably 221 
What ſhall be ſaid a Mortgage and not an ab- 
ſolute Sale 222 


Time enlarged as to the Performance of a De- 
cree for the Redemption of a Mortgage 


253, 262 

Mortgage Mon y decreed to the Executor and 
not to the Heir 254 
No power of Redemption 120 


Chancery will not relieve Morte ages after a long 
elapſe of Time, though the Mortgagee con- 
F ſeth he was ſatisfied 128 

200 |. ſecured by a Mortgage Annuity 129 

Relief about the confounding Metes and Bounds 

Mortgage in Fee, and the Money made 5 

le to the Executors or Adminiſtrators, and 


a Covenant to pay it accordingly, to be ac- 
counted part of the per ſonal Eſtate 280 


— 


O. 


Tz E Defendant's own Oath a good Proof 
in Account of 20 Tears ſtanding 146 
Mor ee In 


re 
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| 
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In ſome Caſes the Court ordered Poſſeſſon againſt 
an Occupant, but not upon a general [ruſt 

0 

Eſtate of Occupancy, Aſſets 40, 3 
Intereſt for Orphanage Money 108 


— 


P. 


Ayment. Plaintiff is to pay 100 l. 10 
the Defendant, the Defendant's Daugh- 
ter ſnatcheth away 20 l. the Plaintiff 4 
not be chargeable with it till recovered a- 


— 


gainſt the Daughter 68 
Payment of Purchaſe- Money preſumed after 
Forty Tears 94 
Writ of Partition between Co- heirs 49 
Partition 235 
Plowing ancient Paſture reſtrained I4 
Ancient Paſture not to be plowed, though it may 
have been formerly plowed 116 


Plea, his Court will not forecloſe one to 
plead a Plea at Law to Action to be brought 
206 

Vid. Stat. Limitations. 
Portions Vide Eſtate, Truſts, Wills, 
500 |. charged on Land and included in a Will, 
whether a double Portion or not 77 
3000 |. given by a Marriage Settlement and 
3000 |. given to the ſame Party by Will, 
adjudged to be 6000 l. 200 
Of Childrens Portions 254 
Portions 


The Index. 


Portions for younger children to be raiſed out 
of the Profits 266 
Power to makes Leaſes not ſtridly purſued, yet 
being in Truſt to pay Debts of the Party 
creating the Truſt, it ſhall be applied to that 

ur poſe 186 
Poſſeſſion. Mrit of Aſſiſtance to put the 
Plaintiff in Poſſeſſion 178 
All Proceſs of Contempt to iſſue out in courſe 
before an Injunction or Writ of Aſſiſtance to 


put the Party in Poſſeſſion 180 
A Commiſſion to the Sheriff to put the Plain- 

tiff 's Sequeſtrator in Poſſeſſion 188 
Injunction for Poſſeſſion ibid. 


Paivilege, Plea of privilege in the Ex- 
chequer to draw a Cauſe from this Court 


over-ruled 70 
One diſcharged from an Arreſt being done as he 
came to put in his _— 92 


A priſoner diſcharzed rivilege of this 
. * 4 ſcape 15 1 — againſt 
the Sheriff for ſetting him at liberty 217 

Proceſs of Contempt. ( Vide Contempt. ) 

The Court of Chancery cautious to decree with- 


out a Precedent 240 
Of Precedents in Chancery 87 
The Defendant's own Oath a good Proof in an 

Account of 20 Tears ſtanding 146 


Purchaſe (Vide Articles, Truſt.) By 

Will, the perſonal Eſtate to raiſe Money and 
purchaſe Lands 2 A. A. dies without Iſſue 
before the Pure aſe, his Adminiſtrator | all 
have it 204 


A 


— 11 -= 4 % _— 
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A Purchaſor of a Reverſion ſhall not be drawn 
to take his Money with Intereſt, if the Life 
die, notwithſtanding the Pretence of Pen- 


dente lite 76 
R. 

Dmmon Recovery. 7o what Vſes it 

| (hall operate 98 

Redemption by the Heir 186 


(Vide Mortgage.) 

Rent. Rent payable in Augmentation of 4 
Fointure, thongh not diſtrainable for at Lam, 
yet relievable in Equity 5 

Conſideration for a Rent charge 62 

Rent Charge. Vide Annuity. At whoſe 
Charges, Repairs ſhall be alloved 213 

Replication containing more than the Bill de- 
murred to 259 


Bill of Review. Vid. ſparſim. 4 Be- 


cree for ſettling Differences not reverſed after 
16 Tears, though there mig ht be Error to 
ground a Bill of Review 140 
What amounts to a Revocation of a Deed ac- 
cording to a Power 114 

A Deed not purſuant to the Power of Revoca- 
tt 0B | ibid . 


The Index. 


8. 
Equeſtration. Vide Decree, Poſſeſſion. 


Sequeſtration diſcharged as to an Annuity 
after the death of the Offender 248 
Settlement. Vide Conveyance, Statute, 
Eſtate, Truſt. Though 4 Statute want a 
day of Payment, yet good in Law 28 
Statute entred into 37 Eliz. vacated 106 
An ancient Statute after 40 Tears ſet on foot, 
and why | 117 
Stat. Parliament. Vid. Limitations 76 
Surrender, Cancer) will help the defect in 


a Surrender 108 
Surety, Payment proportionable by two Sure- 
ties the third being inſolvent gw 


One Surety forced the other Surety to contribute 

to the Payment of Money, and the Bond aſ- 
fiened over 50 121 
Three are bound for H. in 300 l. and agreed 

that if H. failed to bear their reſpective parts 
of the Money, two of the Obligors proved in- 
folvent, the third paid 300 l. one of the 
other Obligors becomes able, he ſhall be 
compelled to pay a third Part, not a Moiety 
151 


The Index. 


＋. 


Ithes 25 
Modus decimandi 27 
Time Vide Limitations, Mortgage, 
Annuities, Bond. After the time of 22 
Tears lapſe and two Purchaſors, it is not 
proper to examine a Non compos mentis 
40 
Bill to be relieved for a Debt upon a Statut? ; . 
ter 50 Tears, and after ſeveral deſcents and 
purchaſes of the Landi, which were appointed 

to be ſold for payment of Debts, diſmiſt 


137 
Tail. A good Limitation to create an Eſtate 
Tail 213 


Limitation of Leaſes in Tail, vide Leaſes. 

I is againſt the courſe of Chancery to decree a 
perpetuity of an Entail 144 

Truſt. Truſtee diſcharged 4 


Truſt fixed upon a perſon not certain 11 
Tru#t in an Eiate for Children ( not in eſſe) 


at the time of the Settlement removed and 


ſold — 
Operation of a Fine to bind a Truſt of a Leaſe 
made to the Conuſors own Uſe 51 
Signs of a Truſt 52 
Trust net fully pro ved 101 
Proof contrary to an expreſs Deed of Truſt not 


allowed 110 


Truſtee 


8 — - 
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Truſtee releaſed the Bonds put out in his Name 
126 

Lands mortgag ed ſetled in Truſt 166 
Voluntary Intention ſhall not diſcharge a Truſt, 
and a Deviſe thereof not to be controled by 


it 216 
Aſienment of a Truſt in a leaſe 245 
A Purchaſor for a valuable Conſideration with. 

out notice of a Truſt ibid. 


A Leaſe inTruit ſeparate from the Inheritance, 
and mortgaged and aſſiened to a Purchaſor 
not to be impeached 2.46 

Portions left in Truitees Hands for Children, 
though there be no mention of Intereit, yet 
the Truitees decreed to pay Intere 265 

Bill diſmiſs'd upon the anſwer of the Defen- 
dant denying the Truit 271 

Grant of a future poſſibility of a Term not good 
in Law, jet a poſſibility of a Truſt in Equi- 
ty may be aſſigned 30 


W. 


Alte. Injunction to top Tenant for 
Life from felling Timber and plow- 
ing ancient Paſture 107 
Injunction to tay felling of Timber diſſolved, 
for that the Settlement was without impeach- 
ment of waite 242 


TUill. Will concealed 23 
What 


The Index. 
What is a diſpoſins Memory requiſite to a Will 
2 

Will procured to be made i. diredtly * q 
A Feoffment made ſince the Will no Revoca- 
tion in Equity 43 
Achild wot born at the Teſtator's Death ſhal 
have Profits of Land by the Deviſe 77 
Conſtruction of a Will 83, 250, 287 
Bond taken in a Deviſees Name, yet to be 4 
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I. HE Country Juſtice : Containing 
the Practice of the Juſtices of 
the Peace out of their Seſſions: By Micha- 
el Dalton of Lincoln's-Inn, Eſq; and one of 
the Maſters in Chancery. To which is now 
added the Duty and Power of Juſtices 
of Peace in their Seſſions. An Abridg- 
ment (under proper Titles) of all Sta- 
tutesrelating thereunto. With a Table of 
all the principal Matters therein contained. 
2. The Firft Part of the Inſtitutes of the 
Laws of Eng/and; or a Commentary upon 
Littleton. By Sir Edward Coke Kt. The 
Tenth Edition, carefully corrected; To 
which are added two Learned Tracts of 
the ſame Author ; The Firlt, his Reading 
on the Statute for levying Fines; And the 
Second of Bail and Mainpriſe, In this 
Edition is alſo added his Compleat Copy- 
holder, with many Thouſands of new Re- 
ferences. | 
3. An Abridgment of the firſt Part of 
the Lord Cokes's Inflitutes ; with ſome Ad- 
ditions, explaining many of the difficulc 
Caſes, and ſhewing in what Points the 
Law has been altered by late Reſolutions 
and Acts of Parliament. To which is now 
added a large Index, in the Nature of an 
Analyſis of the moſt general Heads, 129. 
E714. N. B. The Index may be OW. 
4. An 
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4. An exact Abridement of all the Sta- 
tutes in Force and Ule, from the beginning 
of Magna Charta, to April 15, 1708. Be- 
gun by Edmund Wingate, Elq; and ſince 
continued by Joſeph Waſhington and Henry 
Boult Eſqs; in 3 Vol. 8 vo. 

5. Les Iermes de la Ley; or certain dif- 
ficult and obſcure Words and Terms of the 
Common Laws and Statutes of this Realm, 
expounded and explained, 8. 1708. 

6. The Fuſtice of Peace his Companion: 
Or, A Summary of all the Acts ot Parlia- 
ment, whereby one, two, or more juſti- 
ces are authorized to act, not only in, but 
out ot the Seſſions of the Peace. With an 
exact Alphabetical Table. By Samuel 
Blackerby ot Grays-Inn, Elq;. The Second 
Edition, 129. 

7. The New Natura Brevinm of the molt 
Reverend Judge Mr. Anthos) Fitzherbert, 
corrected and reviſed, w hereunto arc added 
the Authorities in Law, and {ome other 
Caſes and Notes. | 

8. Tryals per Pais: Or, The Law of Eng- 
land, concerning Juries by Nift prius, &c. 
newly reviſed, and much enlarged. With 
an Addition of Precedents, and Forms of 
Challenges, Demurrers upon Evidence, 
Bills of Exception, Pleas Pais Ie darrein 
continuance, &c. The Fourth Edition, with 
large Additions. To which is now added, 
a farther Treatiſe of Evidence; together 
with a new Table. 20 
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